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In the United States District Court for the 
District of Oregon 


Civil No. 74385 


JOHN FARLEY, Libelant, 
VS. 


UNITED STATES OF AMERICA, 
Respondent. 


LIBEL IN PERSONAM 


T’o the Honorable James A. Fee, Claude McCulloch 
and Gus J. Solomon, Judges of the District 
Court of the United States, for the District of 
Oregon. 

In Admiralty Sitting: 

The libel of John Farley against the United 
States of America, as represented by the United 
States Maritime Administration, successors to the 
United States Maritime Commission, suceessors to 
the National Shipping Authority, in a cause for 
damages and maintenance and cure resulting from 
the negligence of Respondent, and the unseaworth- 
iness of that certain merchant vessel “SS Augustin 
Daly,” respectfully shows as follows: 


Action Under Special Rule for Seamen to Sue 
with Security and Prepayment of Fees 28 
USCA See. 1916 

LF 
That at all times hereinafter mentioned, the Re- 
spondent, The United States of America, as repre- 
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sented by the United States Maritime Administra- 
tion, successors to the United States Maritime Com- 
mission, successors to the National Shipping Au- 
thority, was engaged generally in the operation of 
merehant vessels, and among said merchant vessels 
which said Respondent owned, operated, controlled 
and managed, under what is commonly known as a 
‘“oeneral agency agreement’? with Ww. R. Chamber- 
lin & Company, a corporation, general agent, was a 
vessel known as the SS Augustin Daly. 


I. 

That heretofore, on or about the 25th day of 
March, 1954, Libelant made and presented a claim 
as herein alleged to the United States of America, 
Respondent, and to the general agent, W. R. Cham- 
berlin & Company, and that said claim has been 
neither accepted nor rejected to this date, and the 
same is deemed administratively disallowed. 


EL 

That on or about February 24, 1952, the Libelant 
signed articles aboard the SS Augustin Daly, and 
on said date was employed by the Respondent in 
the position of Second Assistant Engineer aboard 
said vessel; that thereafter and on or about April 
5, 1952, at the approximate hour of 1 o’clock a.m., 
when said vessel was anchored in the harbor at the 
Port of Sasebo, Japan, the Libelant, while in the 
course of his employment, was returning to said 
vessel from authorized shore leave, and at said 
time was standing in a launch alongside of the ves- 
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sel while other members of the crew then and there 
returning to the vessel were ascending a pilot or 
“Jacob's” ladder which was then and there provided 
as the only means of ingress to said wessel; that at 
said time and place, due to the carelessness and 
negligence of the Respondent and the unseaworth- 
iness of the vessel as hereinafter aleged, the Libel- 
ant sustained severe and grievous injuries as here- 
inafter alleged, when another member of the erew 
of said vessel was suddenly and violently precipita- 
ted from said Jacobs ladder over and against Libel- 
ant. 
ry. 

That Respondent was then and there reckless, 
careless and negligent in the following particulars: 

(a) In maintaining a pilot or “Jacobs” ladder 
as the only means of Ingress to said vessel under 
the cireumstances then and there existing, when 
Respondent knew, or in the exercise of ordinary 
eare should have known, that such action created 
a serious and imminent danger to crew members 
attempting to board said vessel, and particularly 
to Libelant hercin. 

(b) In failing to have in use an accommodation 
ladder, or other companionway type of gangway, to 
provide a safe means of ingress to said vessel under 
the cireumstances then and there existing, when the 
Respondent knew, or in the ENCTRISEMOT ordinary 
care should have known, that such action created a 
Serious and imminent danger to crew members at- 


tempting to board said vessel, and particularly to 
Libelant herein, 
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(c) In failing to provide adequate, or any, light- 
ing on or near said Jacob’s ladder under the cir- 
cumstnees then and there existing, when Respondent 
knew, or in the exercise of reasonable care should 
have known, that such failure created a serious and 
imminent danger to crew members attempting to 
ascend said ladder, and particularly to the Libelant 
herein. 

(d) In failing to provide Libelant with a safe and 
seaworthy place in which to work, as aforesaid. 


VA 
That said vessel was unseaworthy in that it was 
not equipped with safe, proper and seaworthy ap- 
pliances appurtenant thereto, in that said vessel was 
not then and there rigged with a properly lighted 
companionway type of gangway SO as to afford a 
safe means of ingress to said vessel. 


Vi. 

That as a direct and proximate result of the un- 
seaworthiness of the said vessel, and the negli- 
gence of the United States of America as aforesaid, 
Libelant sustained a fracture of the mght clavicle 
and compression fractures of several vertebrae in 
the dorsal spine, and a severe wrenching, twisting 
and tearing of the muscles, ligaments, tendons, 
nerves and soft tissues of his shoulder and of his 
upper and lower back, and an acute traumatic arth- 
ritis of the dorsal spine, and an aggravation of a 
pre-existing osteo-arthritis of the dorsal and lumbar 
spine, which was previously eausing Libelant no 
pain or difficulty, all of which has caused Libelant 
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to suffer severe pain and distress, and has required 
that he provide himself with a brace to support his 
back, and that all of said injuries are permanent, 
and all to Libelant’s damage in the amount of 
Ninety-Six Thousand Two Hundred Fifty-Seven 
($96,257.00) Dollars. 


Fil. 

That prior to said Injuries, Libelant was a 
healthy, robust and ablebodied man, of the age of 
fifty-cight (58) years, with a life expectaney of 
approximately 16.32 years, earning the approxi- 
mate sum of Seven Hundred ($700.00) Dollars per 
month, exclusive of room and board. 


VIII. 

That by reason of said injuries, Libelant has lost 
money wages in the approximate amount of Thir- 
teen Thousand Seven Hundred Forty-Three ($13,- 
743.00) Dollars, which he claims as special damages, 
and will lose further wages. 


TES, 

That Libelant is entitled to maintenance and cure 
at the rate of Eight ($8.00) Dollars per day for a 
period of three hundred sixty-five (365) days from 
July 23, 1953. 

X. 

That all and singular the terms are true, and 
within the admiralty and maritime jurisdiction of 
the United States of Am@efiea, and of this Honora- 
ble Court; that the residence of Libelant herein is 
m the County of Washington, State of Oregon, and 
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said residence address is P. O. Box No. 15, Aloha, 
Oregon. 

Wherefore, Libelant prays that citation in due 
form, according to the course and practice of this 
Honorable Court in cases of admiralty and maritime 
jurisdiction, may issue against Respondent; that it 
may be required to appear and answer on all the 
matters aforesaid, and that this Honorable Court 
may be pleased to decree payment to Libelant of 
the sum of Thirteen Thousand Seven Hundred 
Forty-Three ($13,743.00) Dollars as wages lost to 
the date of filing this suit, and for any additional 
wages that Libelant may lose prior to the time of 
trial hereof, and that Libelant may have the sum of 
Ninety-Six Thousand Two Hundred Fifty-Seven 
($96,257.00) Dollars as general damages; the sum 
of Two Thousand Nine Hundred Twenty ($2,920.00) 
Dollars for maintenance and cure, and such other 
and further relief as in law and justice he may be 
entitled to receive. 


WILLIAMS & ALLEY 
/3/ By DAVID R. WILLIAMS 
Of Proctors for Libelant 
Duly Verified. 


[Endorsed]: Filed April 2, 1954. 


[Title of District Court and Cause.] 


EXCEPTIONS 


- Comes now the respondent and proceeding in ac- 
cordance with Rule 27 of the Rules of Practice in 
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Admiralty and Maritime Cases, excepts to the libel 
filed herein and moves the Court for an order dis- 
missing the above entitled cause on the ecrounds that 
this Court does not have jurisdiction to hear and 
determine this suit and does not have jurisdiction 
over the person of the respondent or over the sub- 
ject matter of this suit, and on the further and sep- 
arate grounds that the libel herein does not state 
facts sufficient to constitute a cause of suit against 
the United States for the following reasons: 

First: This libel was filed on or about April 2, 
1954 against the United States under the Snits in 
Admiralty Act to recover damages for injuries sus- 
tained and to recover maintenance and eure. Para- 
graph II of said libel alleges that the libelant made 
and presented a claim to the United States of Amer- 
lea, respondent, and to the general agent, W. R. 
Chamberlin & Company, on the 25th day of March, 
1954, and that the claim has been neither accepted 
nor rejected to the date of the filing of this libel 
and that the same is deemed administratively dis- 
allowed. 

Second: That is is necessary for the libelant to 
file an administrative claim against the United 
States and said claim must expressly be disallowed 
or sixty days must expire before the United States 
is subject to suit by said hibelant, all in accordance 
with the Clarification ety Sit Stat, 45,;°500 1.8. Call, 
App. 1291, Subsection (a), as reenacted by the 
Third Supplemental Appropriation Act of June 2, 
1951, 65 Stat. 59, 46 U.S.C.A. 1241 (a), and «the 
appheable regulations of the War Shipping Ad- 
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ministration, the Maritime Commission, and the 
Maritime Administration. 

Third: That it appears on the face of the libel 
that it was not filed in compliance with the above 
statutes and regulations and the respondent United 
States of America has not otherwise consented to be 
sued herein. 


Wherefore, respondent respectfully prays that 
the libel herein be dismissed. 


/s/aem. 10 CK 
United States Attorney, 
/s/ VICTOR HE. HARR, 
Assistant United States Attorney, 
Proctors for Respondent 


KRAUSE, EVANS & LINDSAY, 
/s/ JACK L. KENNEDY, 
Of Counsel to Proctors for 
Respondent 


Acknowledgment of Service Attached. 


[Endorsed]: Filed April 22, 1954. 


[Title of District Court and Cause. ] 


ORDER OVERRULING EXCEPTIONS 


This matter came on regularly for hearing on 
May 3, 1954, wpon Respondent’s exceptions to libel, 
and Motion to dismiss the same, and Respondent 
appearing by Jack L. Kennedy, of counsel to Proc- 
tors for Respondent, and Libelant appearing by 
David R. Williams of Proctors for Libelant, and 
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memorandum briefs having been submitted, and the 
Court being advised in the prenises ; 

It Is Therefore Ordered, Adjudged and Deereed 
that Respondent’s exceptions to libel heretofore filed 
be and the same hereby are overruled, and Respond- 
ent’s Motion to dismiss the libel herein be and the 
same hereby is denied. 

Dated this 7th day of May, 1954, 

/s/ CLAUDE McCOLLOCH, 
Judge 
[Endorsed]: Filed May 11, 1954. 


[Title of District Court and Cause. ] 
ANSWER 


To the Honorable Claude MecColloch and Gus J. 
Solomon, Judges of the United States District 
Court for the District of Oregon, in Admiralty 
sitting: 

The answer of the respondent, United States of 

America, to the libel of John Farley, alleges upon 

information and belief as follows: 


i. 

Respondent denies each and every allegation in 
Article I of the libel, except that respondent admits 
and alleges that at all times mentioned in said libel 
it owned, operated, controlled and managed a cer- 
tain merchant vessel known as the SS Augustin 
Daly, and that W. R. Chamberlin & Company, a 
corporation, acted as the shoreside husband for said 
vessel pursnant to an agreement between said cor- 
poration and the respondent. 
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Tk 

Respondent denies each and every allegation in 
Article II of the libel, except that respondent ad- 
mits and alleges that on or about the 25th day of 
March, 1954, libelant mailed a claim to the United 
States Maritime Administration and to W. R. 
Chamberlin & Company, and that said claim had 
never been accepted or rejected at the time of the 
filing of said libel. 

TEE 

Respondent denies each and every allegation in 
Article III of the libel, except that respondent ad- 
mits and alleges that libelant signed articles aboard 
the SS Augustin Daly on or about February 25, 
1952 and that he was thereafter employed as a sec- 
ond assistant engineer aboard said vessel and that 
libelant sustained some injuries on or about April 
5, 1952 when another member of the crew of said 
vessel fell upon him. 

Py 

Respondent denies each and every allegation con- 
tained in Articles IV and V of the libel, and the 
whole thereof. 

Vv. 

Respondent denies each and every allegation in 
Article VI of the libel, exeept that respondent ad- 
mits that libelant sustained some injury, the exact 
extent thereof being unknown to the respondent. 


VI. 
Respondent does not have any knowledge or in- 
formation sufficient to form a belief as to the truth 
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or falsity of the allegations contained in Articles 
VII and VIII of the libel and therefore denies the 
same. 
WIL. 
Respondent denies each and every allegation in 
Article IX of the libel and the whole thereof. 


VITT. 

Respondent denies each and every allegation in 
Article X of the libel, except that respondent ad- 
mits that libelant resides in the County of Wash- 
ington and State of Oregon. 


Further answering the libel and for a first sep- 
arate and affirmative defense, respondent alleges on 
information and belief as follows: 


J, 

On or about the 25th day of March, 1954, libelant 
mailed a claim to the United States Maritime Ad- 
ministration and to W. R. Chamberlin & Company 
and alleged that he sustained certain injuries on or 
about April 5, 1952 while serving aboard the SS 
Augustin Daly. 

Ta. 

Libelant commenced this suit on or about the 2nd 
day of April, 1954, and at the time of the filing of 
this bel said claim had not been accepted or re- 
Jected and sixty (60) days had not expired between 
the filing of said claim and the filing of said libel. 


ITT. 
Said claim must expressly be disallowed or Siasig” 
(60) days must expire between the filing of said 
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claim and the filing of said libel before the respond- 
ent United States of America can be sued herein, 
and this Court does not have jurisdiction over the 
person of the respondent or over the subject matter 
of this suit and the libel further does not state 
facts sufficient to constitute a cause of suit against 
the respondent. 


Further answering the libel and for a second 
separate and affirmative defense, respondent alleges 
on information and belief as follows: 


1” 

Any injuries sustained by the libelant were proxi- 
mately contributed to and caused, in whole or in 
part, by his own carelessness and negligence in 
standing directly under a ladder when another 
seaman was climbing said ladder and said injuries 
were not caused by any unseaworthiness or negli- 
gence on the part of the respondent. 


Wherefore, respondent prays that the libel be dis- 
missed with costs in favor of the respondent and 
that the Court grant to respondent such other and. 
further relief as the justice of the cause may re- 
quire. 

/s/ ©. HE. LUCKEY 
United States Attorney 
/s/ VICTOR E. HARR 
Assistant United States Attorney 
Proctors for respondent United 
States of America 


United States of America 15 


KRAUSE, EVANS & LINDSAY 
/8/ DENNIS LINDSAY 
/s/ JACK L. KENNEDY 
Of Counsel to Respondent 
Duly Verified. 


[Endorsed]: Filed June 9, 1954. 


[Title of District Court and Cause. ] 


PRETRIAL ORDER 


The above entitled proceeding came on regularly 
for pretrial conference before the undersigned 
Judge of the above entitled Court on April 11, 1955. 
Thereupon the following proceedings were had: 


Appearances, Proctors for Libelant John Farley: 
Williams & Alley, David R. Williams ; Proctors 
for Respondent United States of America: C. FE. 
Luckey, United States Attorney, Victor E. Harr, 
Assistant United States Attorney; Of Counsel to 
Proctors for Respondent United States of America: 
Krause, Evans & Lindsay, Dennis Lindsay, Jack L. 
Kennedy. 

Nature of Proceedings 

This is a libel in personam instituted by a seaman 
against the United States under the Suits in Ad- 
miralty Aet for damages and maintenance and cure 
arising out of personal injuries allegedly sustained 
on or about April 6, 1952 by libelant while he was 
employed by the United States on hoard the SS 
Augustin Daly. 
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The following facts are admitted: 
1. Libelant is a resident and inhabitant Ob sume 
State of Oregon. 


9. This libel is filed under the Suits in Admir- 
alty Act contained in U.S.C.A., Section 741, to and 
including Section 752. 


3. That at all times herein mentioned the re- 
spondent, the United States of America, owned, op- 
erated, managed and controlled a certain merchant 
vessel known as the “SS Augustin Daly’’, and W. 
R. Chamberlin & Company, a corporation, acted 
as the shoreside husband for said vessel pursuant 
to a ‘General Agency’? Agreement between the re- 
spondent and said corporation. 


4. On or about the 25th day of March, 1954, 
libelant mailed a Notice of Claim to W. R. Cham- 
berlin & Company and to the United States Mari- 
time Administration, which claim has never been 
expressly accepted or rejected. That on or about 
April 2, 1954, libelant filed his libel herein and com- 
menced this suit. 


5. On and prior to April 6, 1952, the libelant 
was employed by the respondent and was serving as 
a member of the erew on board the “SS Augustin 
Daly’’ in the capacity of Second Assistant Engineer. 


6. On and prior to April 6, 1952, Maleolm Ed- 
ward Potts was employed by the respondent and 
was serving as a member of the crew on board the 
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“SS Augustin Daly” in the capacity of Assistant 
Cook. 


7. On or about April 6, 1952, the “SS Augustin 
Daly” was at anchor in the harbor of Sasebo, Japan, 
and a “Pilot” or “Jacob’s” ladder was provided as 
a means of ingress and egress to and from said 
vessel. 


8. On or about April 6, 1952, Maleolm Edward 
Potts fell into a small boat alongside the “SS Aug- 
ustin Daly’’ as he was hoarding said vessel. At 
said time and place the libelant was standing in the 
said small boat and he sustained certain personal 
injuries. 


J. At the time and place of said accident, the 
libelant and the said Maleolm Edward Potts were 
returning to said vessel from shore leave. 


10. At the time and place of said accident, the 
respondent was the employer of the master, officers 
and crew of said vessel. 


JI. At the time of said accident, libelant was 
earning hase wages of $435.89 per month, together 
with such overtime as he might earn, and he was 
also entitled to his room and board aboard said 
vessel. 


12. At the time of said accident, libelant was 
fifty-eight (58) years of age. 


13. Respondent has paid the libelant the follow- 
ing amounts in connection with the accident of 
April 6, 1952: 
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Maintenance from June 1, 1952 to July 23, 
except for periods of inpatient care, at 
$8.00 a day, together with transporta- 
tion charges for various trips to Seat- 


tle $2,739.00 
Unearned wages from April 7, 1952 to 

August 13, 1952 (end of voyage) 1,859.79 
Expense of hospital and medical treatment 

in Japan 259.25 
Expense of board and room in Japan 132.28 
Expense of repatriation from Japan to 

Vancouver, B. C. 390.00 
Transportation expense from Vancouver, 

B. C. to Portland, Oregon 19.80 

Total $5,360.12 


(Libelant admits the receipt of the above amount 
put denies the relevancy or materiality of the fact 
of such payment inasmuch as libelant makes no 
claim for wages prior to August 13, 1952 or for 
maintenance or cure prior to July 23, 1953.) 


Contentions of Libelant 

1. That at the time of the accident causing 1n- 
juries to libelant, Malcolm Edward Potts and libel- 
ant, John Farley, were acting within the scope of 
and in the course of their employment with re- 
spondent. 

9. Libelant contends that at the time and place 
of said accident his injuries were caused without 
any contributing fault on his part and solely by the 
defective or unseaworthy condition of said vessel 
and its appurtenances, and/or the negligence of the 
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respondent, its officers, agents, and employees in 
one or more of the following particulars: 


(a) Repondent was negligent in providing a 
“Pilot” or ‘“Sacoh’s’” ladder as the sole means of 
ingress or egress to said vessel for crew members, 
and particularly crew members returning from 
shore liberty. 


(b) Respondent was negligent in failing to have 
in use an accommodation ladder or other compan- 
lonway type gangway, to provide a safe means of 
ingress or egress to said vessel by crew members, 
and particularly crew members returning from 
shore liberty. 


(c) Respondent was negligent in rigging the 
“Pilot” or “Jacob’s’”’ ladder to the boat deck of 
said vessel, instead of securing said ladder from 
the main deck of said vessel. 


(d) Respondent was neghgent in failing to pro- 
vide a platform or other safe means to alight to the 
main deck level from the “Pilot” or “J acob’s’’ lad- 
der rigged in the manner aforesaid. 


(ec) Respondent was neghgent for having failed 
to instruct crew members of said vessel as to the 
proper and safe manner in which to ascend and 
descend the “Pilot”’ or “Jacoh’s”’ ladder rigged as 
aforesaid, and particularly in failing to instruct a 
non-licensed member of the erew, Maleolm Edward 
Potts, as to the proper and safe means in which to 
ascend said “Pilot’’ or ‘“Jaeob’s” ladder. 
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(f) Respondent was negligent for having failed 
to supervise the boarding of said vessel by crew 
members ascending said Pilot’ or ‘‘Jacob’s’’ ladder 
while returning from shore liberty. 


(g) Said respondent’s servant and employee, 
Malcolm Edward Potts, was negligent in attempting 
to climb said “Pilot” or ‘‘Jacoh’s” ladder in board- 
ing respondent’s vessel while carrying one bottle in 
his right hand and another bottle under his left arm. 


(h) Respondent was negligent in failing to pro- 
vide libelant with a safe place in which to work. 


(i) Said vessel was unseaworthy in that no safe 
and seaworthy means of ingress and egress was pro- 
vided for crew members. 


(j) Said vessel was unseaworthy in that a mem- 
ber of said vessel’s crew, Malcolm Edward Potts, 
was an incompetent seaman, and was not equal in 
seamanship to ordinary men in that calling, in that 
said Maleolm Edward Potts was totally inexperi- 
enced and untrained in the ascent of a ‘“Pilot”’ or a 
“Jacob’s’”’ ladder. 


3. That as a proximate result of the negligence 
of the above-named respondent and/or the unsea- 
worthiness of said vessel and its appurtenances, 
libelant was struck and smashed to the deck of a 
liberty launch which was laying alongside respond- 
ent’s vessel by the body of respondent’s servant, 
Maleolm Edward Potts, who fell while attempting 
to step from the said ‘‘Pilot’’ or “Jacob’s” ladder 
to the main deck of respondent’s vessel. That as a 
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result of said accident libelant sustained a concus- 
sion and was caused severe and erievous nervous 
shock and sustained fractures of the right clavicle 
and multiple compression fractures of several verte- 
brae in the dorsal and Jumbar spine and a severe 
wrenching, twisting, and tearing of the muscles, 
ligaments, tendons, nerves and soft tissues of his 
shouder and of his upper and lower back; a trau- 
matic capsulities or fibrosis of the right shoulder 
joint and limitation of right shoulder joint move- 
ment, and a loss of strength in the right arm and a 
loss of gripping functions of the right hand, and an 
aggravation of a pre-existing osteoarthritis of the 
dorsal spine which was previously causing libelant 
no pain or difficulty, and libelant has been required 
to provide himself with a brace with which to sup- 
port his back; that said injuries have eaused libelant 
to suffer severe pain, distress, and mental anguish, 
and will cause him further pain, distress, and men- 
tal anguish; and that all of said Injuries are perma- 
nent, all to libelant’s damage in the amount of 
Ninety-Six Thousand Two Hundred and Fifty- 
Seven Dollars ($96,257.00). 


4. That at the time of said accident libelant was 
a healthy robust man who was capable of engaging 
In strenuous manual labor, of the age of 58 years 
with a life expectancy under the U. §. hie stables— 
1949-1951 of 17.05 years; earning the approximate 
sum of Seven Hundred Dollars ($700.00) per month 
exclusive of room and board, as a marine engineer ; 
that libelant has become totally incapacitated and 
unable to perform any gainful employment by 
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reason of said accident and as a result of said acci- 
dent he will be permanently disabled from perform- 
ing any manual labor or other gainful employment 
for which he is trained. 


5, That as a proximate result of said negligence 
of the respondent and/or the unseaworthiness of 
said vessel and its appurtenances, libelant has lost 
wages on account of said injuries from August 13, 
1952, to the present time in the approximate sum 
of $24,600.00, and will lose further wages. 


6. That medical expenses in the amount of 
$1,134.65 has been necessarily incurred to date by 
libelant for the treatment of injuries received in 
said accident, and that said expenses have been in- 
eurred by libelant subsequent to July 23, 1953, the 
date on which respondent terminated libelant from 
further payment for maintenance and cure. 


7. That libelant will incur further doctor and 
medical expenses at least in the sum of $2,400.00. 


8 That libelant is entitled to maintenance and 
cure at the rate of $8.00 per day for a period from 
July 23, 1953, to date, and for an indefinite period 
of time in the future. 


9. That libelant’s damages, general and special, 
were proximately caused by the unseaworthiness of 
said vessel and/or the negligence of said respondent, 
its officers, agents, and employees. 


10. Libelant denies all of the eontentions of re- 
spondent except as admitted in libelant’s contentions 
or in the admitted facts. 
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Contentions of Respondent 

1. An administrative claim must expressly be 
disallowed or 60 days must expire between the filing 
of said claim and the filing of suit before respond- 
ent can be sued herein, and this Court does not 
have jurisdiction over the person of the respond- 
ent or over the subject matter of this suit and the 
libel and this pretrial order does not state facts 
sufficient to constitute a eause of suit against the 
respondent. 


2. Any injury received by the libelant was not 
caused or contributed to in any manner by any 
negligence of the respondent or of its officers or 
employees or by any unseaworthiness of the “SS 
Augustin Daly.’ 


3. Any injury received by the libelant was proxi- 
mately caused in whole or in part by the negligence 
of the libelant himself in the following particulars: 

(a) In failing to exercise any supervision or eon- 
trol over nonlicensed erew members while returning 
to said vessel in said shore boat under the cireum- 
stances then and there existing. 

(b) In failing to supervise, control, correct or 
prevent any improper boarding of said vessel by 
nonlicensed crew members under the circumstances 
then and there existing. 

(ec) In standing under or near the Pot? or 
‘“Jacob’s” ladder at a time when said Malcolm Ed- 
ward Potts was climbing said ladder under the 
circumstances then and there existing. 


4. Libelant had received the maximum _ benefit 


24 John Farley vs. 


of cure on or before July 23, 1953, and he is not 
entitled to any further maintenance herein. 


5. Respondent denies the contentions of the libel- 
ant except as admitted in the above contentions or 
in the admitted facts. 


Issues 

A. Jurisdiction 

1. Does this Court have jurisdiction over the per- 
son of the respondent or over the subject matter of 
this suit because of the failure of libelant to have 
his claim administratively disallowed before filing 
his libel herein? 

9 Does the libel or this pretrial order state a 
cause of suit because of the failure of libelant to 
have his claim administratively disallowed before 
filing his libel herein? 


B. Unseaworthiness 

1. Was the vessel unseaworthy in any of the re- 
spects contended for by the libelant ? 

9. Tf the vessel was unseaworthy, was such un- 
seaworthiness the proximate cause of the accident ? 


C. Negligence 

1. Was respondent negligent in any of the: xe 
spects contended for by libelant? 

9. If respondent was negligent, was such negli- 
gence the proximate cause of the accident? 


3 Was the libelant negligent in any of the re- 
spects contended for by respondent? 

4. If libelant was negligent, was such negligence 
a proximate or a contributing cause of the accident? 
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D. Damages 

1. If respondent is liable to the libelant, what is 
the extent of the injury or injuries which he re- 
eeived from the accident of April 6, 1952 and what 
damages has he suffered as a result thereof 2 

2. If the negligence of libelant was a contribut- 
ing cause of the accident, to what extent should his 
damages he mitigated or reduced 2 


Ei. Maintenance and Care 


1. If respondent is liable to the libelant for any 
maintenance and eure beyond July 23, 1953, when 
did libelant reach the point of maximum benefit of 
eure and how many days is he entitled to the pay- 
ment of maintenance ? 


Libelant’s Exhibits 
1. Deposition of Malcolm Edward Potts. 


2-a-h-e. Doctors’ office records and x-rays of 
libelant. 


3. Report of William J. Accurso to United States 
Coast Guard, dated August 21, 1952. 
4. Notice of Claim dated March 25, 1954. 


do. Agreements between National Maritime Engi- 


neers Beneficial Association and Pacifie Maritime 
Association covering Offshore, Intercoastal, and 
Alaska Trades, 1950 to present date. 

6. United States Department of Commerce Con- 
tinuous Discharge Book for John Farley. 

7. Individual overtime statements and pay mem- 
oranda covering libelant’s employment with Trans- 
Oceanic Steamship Company during the year 1951. 
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8 Letter of David R. Williams to Krause, Evans 
& Lindsay, Attorneys at Law, dated April 3, 1954.. 

9. Medical bills of libelant. 

10. Uoseiine Cables. 

11. Actuarial Tables. 

12. U. S. Government Rules and Regulations. 

13. Depositions. 

14. Blueprint of Ship. 

[Items 10 to 14 written in pencil. ] 


Respondent’s Exhibits 
Deposition of libelant. 
Deposition of Glenn EH. Morgan. 
Deposition of Williams J. Accurso. 
X-rays of libelant. 

5. All clinical and other medical records of John 
Farley from the United States Marine ee 
Seattle, Washington. 

6. All medical records of John Farley from 
United States Public Health Service Outpatient 
Clinic, Portland, Oregon. 

7. Smooth and rough log of “SS Augustin Daly” 
from 0001 February 9, 1952 to 2400 April 10, 1952. 

8. X-ray doctors’ office records of libelant. 

9. Shipping Articles on voyage. 

10. License and Oath—Farley (stub). 

11. Deposition of 8. L. Johnson. 


[Items 9 to 11 written in pencil. | 


SS 


i 


Libelant and respondent admit the identity and 
authenticity of the foregoing exhibits and waive 
further identification but the parties reserve all 
objections to such exhibits on the crounds of rele- 
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vancy, materiality and competency, and the right to 
object to any of the questions propounded by the 
other in any of the depositions and interrogatories 
and the answers thereto on the grounds of com- 
petency, relevancy and materiality. 

It is Hereby Ordeved that the foregoing consti- 
tutes the pretrial order in the above-entitled cause, 
that it supersedes the pleadings therein and that 

said pretrial order shall not be amended during the 
trial exeept by consent or by order of the eourt to 
prevent manifest injustice. 


Dated this 14th day of April, 1955. 


/s/ GUS J. SOLOMON, 
United States District Judge. 
The foregoing form of pretrial order is hereby 
approved. 
WILLIAMS & ALLEY, 
/8/ DAVID Ra WILLIAMS, 
Proctors for Libelant John Farley 
Zo/ CX. LU Cian, 
United States Attorney 
/s/ VICTOR E. HARR, 
Assistant United States Attorney 
Proctors for Respondent United 
States of America 
KRAUSE, EVANS & LINDSAY, 
/s/ DENNIS LINDSAY, 
/s/ JACK L. KENNEDY, 
Of Counsel to Proctors for Respond- 
ent United States of America 


[Endorsed]: Filed April 14, 1955. 
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MINUTE ORDER 
uly 27, Woo 

Now at this day come the libelant by Mr. Leonard 
D. Alley and Mr. David R. Williams, of proctors, 
and the respondent by Mr. Gunther F. Krause and 
Mr. Chick Chaloupka, of proctors. Whereupon, this 
cause comes on for trial before the Court, and the 
Court having heard the statements of proctors, 

Tt Is Ordered that the parties hereto, be, and are 
hereby, allowed to amend the pre-trial order filed 
herein. 

Thereafter, the Court having heard the evidence 
adduced, the trial of this cause is continued to to- 
morrow, Thursday, July 28, 1955, at ten o’clock a.m. 


[Title of District Court and Cause. ] 


MINUTE ORDER 
July 29, 1955 

Now at this day come the libelant by Mr. Leonard 
D. Alley and Mr. David R. Williams, of proctors, 
and the respondent by Mr. Gunther F. Krause and 
Mr. Chick Chaloupka, of proctors. Whereupon, the 
trial of this cause before the Court is resumed, and 
the Court having heard the evidence adduced, 

Tt Is Ordered that the libelant be, and is hereby, 
allowed to and including August 3, 1955, within 
which to file his brief; that respondent be, and 1s 
hereby, allowed to and including August 9, gee 
within which to file its answering brief, and that 
the libelant be, and is hereby, allowed to and in- 
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eluding August 12, 1955, within whieh to file his 
reply brief. 


[Title of District Court and Cause. ] 


RESPONDENT’S BRIEF 
% He HH HK 

Libelant claims to have suffered a wage loss of 
approximately $23,000.00. In view of the slack con- 
ditions of American shipping since termination of 
the Korean war, it is extremely problematical as 
to the amount of employment that libelant would 
have had. In all probability, his earnings from Au- 
gust 14, 1952 to the date of the trial would not 
have execeded $15,000.00. 

Libelant is now 61 years of age. While there are 
older men serving as marine engincers, according 
to the testimony they were usually chief engincers 
and libelant holds only a second assistant’s license. 
His failure to qualify for a higher rating in nearly 
30 years as a second assistant would justify the eon- 
clusion that he would not qualify hereafter. It would 
therefore seem reasonable to conclude that libelant 
might anticipate some employment as a marine en- 
ginecr until the age of 65. At that age he would 
qualify for the social security pension. In our view, 
his future earnings, had he not been injured, would 
be high if placed at $20,000.00. 

If libelant was injured solely through the fault 
of respondent, an award of from $35,000.00 to 
$40,000.00 would be fully compensatory. Assuming 
that respondent was at fault in any of the particu- 
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lars charged by libelant and that he was guilty 
merely of contributory negligence, it is our belief 
that the fault of respondent could in no view of 
the testimony be regarded as greater than that of 
libelant, and an award of from $17,500.00 to $20,- 
000.00 would be proper. 


* * * * * 


[Endorsed]: Filed August 15, 1959. 


MEMORANDUM OPINION 


November 8, 1955 
David R. Willams 
Williams & Alley 
Attorneys at Law 
1212 Failing Building 
Portland 4, Oregon 
Gunther Krause 
Krause, Evans & Lindsay 
Attorneys at Law 
Portland Trust Building 
Portland 4, Oregon 
James Morrell 
Assistant United States Attorney 
U.S. Courthouse 
Portland 5, Oregon 
Re: John Farley vs. The United States of Amer- 
ica, No. 7485. 


Gentlemen: 

The Court regrets the delay involved in deter- 
mination of the above entitled matter. The Court 
has now had an opportunity to consider the evi- 
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dence and the law of the matter and concludes that 
the Court has jurisdiction of the parties and of the 
subject matter presented and is of the opinion that 
the evidence in behalf of libelant docs not establish 
that the respondent, acting through the master, of- 
ficers and the erew of the &. S. Augustin Daly, was 
Negligent in any of the particulars set forth in the 
contentions of libelant. Nor that said vessel was un- 
seaworthy in the particulars set forth in libelant’s 
contentions. 

It may he that the sitnation was due to the neces- 
sity of distant land travel in Japan following the 
accident, nevertheless the Court eannot refrain 
from commenting that it most strongly appears 
from the evidence that the seaman libelant reeeived 
wholly inadequate diagnosis and medical treatment 
and eare following his injury. I think he was 
treated very shabbily. However, this is a matter 
and situation for which the master, officers and erew 
of the vessel, so far as this matter Is concerned, 
are not responsible. 

The Court is further of the opinion that it is 
established by the preponderance of all the evi- 
dence in the case that the libelant was acting in 
the course of his employment as a member of the 
vessel’s erew at the time and place of the accident 
and that the libelant did not reach “the maximum 
cure (of the injury sustained) within the reach of 
medical scienee’”’ until July 21, 1955, and that 
therefore the libelant is entitled to have and re- 
cover of and from the respondent additional main- 
tenanee as allowable by law from and after July 
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93, 1953 until July 21, 1999, at the rate of $8.00 
per day. 

Proctors for the libelant are requested to draw 
appropriate Findings, Conclusions and Judgment in 
conformity with this advice. 

Very truly yours 
WiCi) ED cs ce. 1. eee Tei 
[Endorsed]: Filed November 8, 1955. 


[Title of District Court and Cause. ] 


FINDINGS OF FACT AND CONCLUSIONS 
OF LAW 


This cause came on regularly for trial on the 27th 
day of July, 1955, libelant being present in person 
and represented by David R. Williams, Esq., one 
of his proctors, and respondent appeared by Gun- 
ther F. Krause, Esq., one of its proctors. A pre- 
trial order had been presented and approved by 
proctors for both parties and signed by the Court 
on the 14th day of April, 1955, and the parties pro- 
eeeded to trial upon the issues presented by said 
pretrial order. The Court having heard and consid- 
ered the evidence and having taken said cause un- 
der advisement and having considered the state- 
ments and briefs submitted by counsel, and being 
now advised in the premises, makes its 


Findings of act 
1. The Court adopts and enters among its Find- 
ings of Fact each and all of the facts designated 
as admitted facts by the parties in the aforesaid 
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pretrial order and_ being designated paragraphs 
numbered 1 to 13, both inelusive. 

2. That at the time Maleolm Edward Potts was 
boarding the vessel as set forth in admitted fact 
number 8, he fell a distance of approximately 19 
feet into the small boat located alongside said ves- 
sel, and at said time and place the falling body of 
Maleolm Edward Potts struck the hibelant who 
was standing in said small boat as aforesaid. That 
at the time of said accident both Malcolm Mdward 
Potts and the libelant were acting within the scope 
and in the course of their employment with re- 
spondent. 

3. That at the time the said Maleolm Edward 
Potts was hoarding said vessel through the use of 
a Jacoh’s ladder he was intoxicated and was carry- 
ing bottled goods in his hand and under his arm 
while climbing the ladder. 

4. Libelant did not sustain his Injuries hbeeause 
of any defective or unseaworthy condition of the 
vessel and her appurtenances or the negligenee of 
respondent, its officers, agents and employees in 
any of the particulars set forth and claimed in the 
contentions of libelant sct forth in the aforesaid 
pretrial order and being numbered paragraphs 1 
and 2, and sub-section 2-a through 2-3, all included. 

Do. That if the vessel was unseaworthy or re- 
spondent, its agents or servants, was negligent in 
any of the particulars appearing in libelant’s con- 
tentions, such unseaworthiness or negligence was 
hot the proximate cause of libelant’s injuries. 

6. That the libelant’s injuries received as afore- 
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said were not the result of any wilful misconduct 
on his part. 

7. That the libelant did not obtain the maximum 
cure within the reach of medical science for his 
injuries aforesaid until July 21, 1955. 

8 After the United States Public Health Serv- 
ice terminated libelant’s treatment, the latter nec- 
essarily incurred expenses for further medical treat- 
ment in the reasonable sum of $1357.00. 

9. The sum of $8.00 per day is a reasonable sum 
to be allowed libelant for the period: from July 24, 
1953 to and including July 21, 1955. 

Based upon the foregoing Findings of Fact, the 
Court makes the following 


Conclusions of Law 
I. ' 
The Court has jurisdiction over the parties and 
the subject matter of this suit. 


ide 
Respondent’s vessel was not unseaworthy in any 
of the particulars stated in libelant’s contentions. 


ial 
Respondent was not negligent in any of the par- 
ticulars stated in libelant’s contentions and libel- 
ant’s injuries were not proximately eaused by any 
act or neglect stated in libelant’s contentions. 


IV. 

Libelant was not negligent in any of the partveu- 
lars set forth in the contentions of respondent, being 
particularly paragraph 3, 3-a through 3-c, all inclu- 
sive. 
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V. 


Libelant is not entitled to recover damages from 
respondent and his libel for damages should be 
dismissed. 

Wal. 

Libelant is entitled to recover from respondent 
additional maintenance from July 24, 1953 to July 
21, 1955, inclusive, at the rate of $8.00 per day, or 
a total of $5,816.00. 

Vil. 

Libelant is entitled to recover from respondent 
his expenses of medical treatment in the amount of 
$1,357.00. 

ViaT. 

Libelant is entitled to recover his costs and dis- 
bursements. 

Dated, December 5, 1955. 


/s/ WILLIAM -G. EAST, 
U.S. District Judge. 


[Endorsed]: Filed December D, 1955. 


[Title of District Court and Cause. ] 


DECREE 
This cause came on regularly for trial before the 
Honorable William G. East, judge of the above en- 
titled court, libelant being present in person and 
represented by David R. Williams, Esq., one of his 
proctors, and respondent appeared by Gunther F, 
Krause, Esq., one of its proctors. A pretrial order 
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had been presented and approved by proctors for 
both parties and signed by the court on the 14th 
day of April, 1955, and the parties proceeded to 
trial upon the issues presented by said pretrial 
order. The court having heard and considered the 
evidence and having taken said cause under advise- 
ment and having considered the statements and. 
priefs submitted by counsel and having made and 
filed its Findings of Fact and Conclusions of Law, 

It ig now here ordered and decreed as follows: 

1. That the libel for damages be and the same 
hereby is dismissed. 

9. That libelant have and recover of and from 
respondent the sum of $5816.00 on account of main- 
tenance to and including July 21, 1959, and the 
further sum of $1357.00 for medical expenses, and 
libelant’s costs and disbursements herein taxed at 
$172.51. 


Dated this 5th day of December, 1959. 


/s/ WILLIAM G. EAST, 
District Judge 


[Endorsed]: Filed December Dy 1955. 


[Title of District Court and Cause. | 


ORDER 


It appearing to the Court that heretofore on 
December 5, 1955, an order was made and entered 
herein denying the libelant’s motion fonway Tecon= 
sideration of the Court’s decision as expressed in 
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the memorandum opinion filed herein on Novem- 
ber 8, 1955, and the Court being further advised in 
the premises, 

It is hereby adjudged and ordered, that the afore- 
said order dated December 9, 1955, be and the same 
is hereby sect aside and held for naught. 

It is further ordered, that the matter of libelant’s 
motion as aforesaid be and the same is hereby held 
for further consideration. 


Dated, December 22, 1955. 


/s/ WILLIAM G. EAST, 
U.S. District Judge 


[Endorsed]: Filed December m2, 1955. 


[Title of District Court and Cause. ] 


ORDER 

The Court having had under consideration of 
matter of lbelant’s motion that the Court recon- 
sider its decision as expressed in the memorandum 
opinion filed herein on November 8, 1955, and hav- 
ing heard further argument and statement of the 
proctors for the respective parties, being now fur- 
ther advised in the premises, concludes that the 
decision aforesaid, the Findings of Fact and Con- 
clusions of Law made and entered herein on De- 
cember 5, 1955, and the Court’s Decree made and 
entered herein on December 9, 1955, are erroneous 
under the facts and law of the matter. 

Therefore, it is considered, adjudged and or- 
dered, that the aforesaid Findings of Fact, Con- 
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clusions of Law and Decree, and each of them be 
and the same are hereby set aside and held for 
naught, and the matter reserved by the Court for 
further disposition herein. 


Dated, January 27, 1956. 


/s/ WILLIAM G. EAST, 
U. S. District Judge 


[Endorsed]: Filed January 27, 1956. 


[Title of District Court and Cause. | 


FINDINGS OF FACT AND CONCLUSIONS 
OF LAW 


This cause came on regularly for trial on the 27th 
day of July, 1955, libelant being present in person 
and represented by David R. Williams, Esq., one 
of his proctors, and respondent appeared by Gun- 
ther F. Krause, Esq., one of its proctors. A pretrial 
order had been presented and approved by proctors 
for both parties and signed by the Court on the 
14th day of April, 1955, and the parties proceeded 
to trial upon the issues presented by said pretrial 
order. The Court having heard and considered the 
evidence and having taken said cause under advise- 
ment and having considered the statements and 
briefs submitted by counsel, and being now advised 
in the premises, makes its 


Findings of Fact 
1. The Court adopts and enters among its Find- 
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ings of Fact each and all of the facts designated 
as admitted facts by the parties in the aforesaid 
pretrial order and being designated paragraphs 
numbered 1 to 13, both inclusive. 

2. ‘That at the time Malcolm Kdward Potts was 
boarding the vessel as set forth in admitted fact 
number 8, he fell a distanee of approximately 19 
feet into the small oat located alongside said ves- 
sel, and at said time and place the falling body of 
Malcolm Edward Potts struck the hbelant who was 
standing in said small boat as aforesaid, thereby 
eausing libelant certain Injuries. 


3. That at the time and place of the fall of the 
said Maleolm Edward Potts, he was boarding re- 
spondent’s vessel through the use of respondent’s 
pilot or Jaeoh’s ladder, and he was carrying one 
bottle in his right hand and another bottle under 
his left arm. 


4. That the fall of Potts from the said pilot or 
Jacob’s ladder was caused by the fact that he was 
encumbered with bottles as aforesaid, and the Court 
finds that said acts by respondent’s servant Potts 
constitute negligence which proximately caused 


libelant’s injuries. 


o. That at the time and place of said accident, 


both Malcolm Edward Potts and the libelant were 
acting within the scope and in the course of their 
employment with respondent. 


6. That the sole proximate cause of libelant’s in- 
juries was the negligence of respondent’s servant 
Potts, and no acts or failure to act on the part of 
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libelant proximately caused or contributed to his 
injuries. 

7. That libelant’s injuries proximately caused by 
respondent’s servant’s negligence were a concussion 
and nervous shock, fracture of the right clavicle, 
fractures of the seventh, eighth, tenth and twelfth 
dorsal vertebrae, a severe wrenching and tearing of 
the muscles, ligaments, tendons, and soft tissues of 
the right shoulder and pack, an irritation of the 
nerves in the back area, a traumatic capsulitis or 
fibrosis of the right shoulder joint, and an aggrava- 
tion of a dormant pre-existing osteo-arthritis of the 
spine. 

8. That by reason of said injuries, libelant has 
suffered considerable pain and distress, will per- 
manently suffer pain and distress, has sustained a 
permanent limitation of motion in the right shoul- 
der joint, a permanent limitation of motion and 
instability of the dorsal spine, a loss of strength 
and gripping function of the right arm and hand, 
and has become totally and permanently disabled 
from following his usual and ordinary occupation 
of merchant marine engineer or any other heavy 
employment, and 1s further permanently disabled 
to the extent of fifty per cent from performing light 
duty employment. 

9. That at the time of libelant’s said injury he 
was a healthy robust man, capable of engaging in 
strenuous labor, of the age of 58 years, with a life 
expectancy under United States Life Tables, 1949- 
1951, of 17.05 years, earning the approximate sum 
of $700.00 per month, exclusive of room and board, 
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as a second assistant marine engineer; that libelant 
was, excepting one day, unemployed from the date 
of his injury, April 6, 1952, to the date of trial, 
July 27, 1955, as a result of said injuries; that 
since August 13, 1952, libelant has lost wages and 
will lose further wages by reason of said injuries. 

10. That Tibelant sustained general and special 
damages as a proximate result of said accident in 
the amount of $8,500.00. 

11. That libelant did not obtain the maximum 
eure within the reach of medical science for his 
Injuries aforesaid until July 21, 1955. 

12. That after the United States Public Health 
Service terminated libelant’s treatment in July, 
1953, libelant necessarily incurred expenses for fur- 
ther medical treatment in the reasonable sum of 
$1,357.00. 

13. That libelant is entitled to maintenance from 
July 24, 1953, to and including July 21, T9055, at the 
rate of $8.00 per day, which the Court finds to be 
a reasonable sum for maintenance. 


Based upon the foregoing Findings of Fact, the 
Court makes the following 


Conclusions of Law 
if 
The Court has jurisdiction over the parties and 
the subject matter of this suit. 


Lp 
The necligence of respondent’s servant Potts was 
the sole proximate cause of hibelant’s injuries and 
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respondent is liable for the negligence of its servant 
Potts. 
III. 
Libelant was not negligent in any respect which 
proximately caused or contributed to his injuries. 


EVe 

Libelant is entitled to recover general and special 
damages from respondent in the total amount of 
$8,500.00. 

bY. 

Libelant is entitled to recover from respondent 
additional maintenance from July 24, 1953 to July 
21, 1955, inclusive, at the rate of $8.00 per day, or 
a total of $5,816.00. 

VI. 

Libelant is entitled to recover from respondent 
his expenses of medical treatment in the amount of 
$1,357.00. 

; Ville 

Libelant is entitled to recover his costs and dis- 

bursements incurred herein. 


Dated, March 23, 1956. 


/s/ WILLIAM G. EAST, 
U.S. District Judge 


Acknowledgment of Service attached. 


[Endorsed]: Filed March 23, 1956. 
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In the United States District Court 
for the Distriet of Oregon 


Civil No. 7435 


JOHN FARLEY, Libelant, 
Vs. 


UNITED STATES OF AMERICA, 
Respondent. 
DECREE 


This cause came on regularly for trial before the 
Honorable William G. East, Judge of the above 
entitled Court, libelant being present in person and 
represented by David R. Williams, Esq., one of his 
proctors, and respondent appeared by Gunther F. 
Krause, Esq., one of its proctors. A pretrial order 
had been presented and approved by proctors for 
both parties and signed by the Court on the 14th 
day of April, 1955, and the parties proceeded to 
trial upon the issues presented by said pretrial 
order. The Court having heard and considered the 
evidence and having taken said cause under advise- 
ment and having considered the statements and 
briefs submitted by counsel and having made and 
filed its Findings of Fact and Conclusions of Law 
dated March 23rd, 1956, 

It is now here ordered and decreed as follows: 

1. That libelant recover from respondent on his 
hbel for damages the sum of $8,500.00. 

2. That libelant have and recover of and from 
respondent the sum of $5,816.00 on account of 
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maintenance to and including July 21, 1955, the 
further sum of $1,357.00 for medical expenses, and 
libelant’s costs and disbursements herein taxed at 
$172.51. 


Dated this 23rd day of March, 1956. 


/s/ WILLIAM G. HAST, 
District Judge 


[Endorsed]: Filed March 23, 1956. 


[Title of District Court and Cause. | 
NOTICE OF APPEAL 


To: United States of America as Respondent, C. 
E. Luckey, United States Attorney, Proctor 
for Respondent, and Krause, Evans & Lindsay, 
of Counsel to Proctors for Respondent, and 
R. DeMott, Clerk of the United States District 
Court for the District of Oregon: 


You and each of you will please take notice that 
John Farley, libelant in the above entitled cause, 
hereby appeals to the United States Court of Ap- 
peals for the Ninth Circuit from that portion of 
the findings of fact, conclusions of law, and decree 
entered herein on or about the 23rd day of March, 
1956, which finds, orders, and decrees that libelant 
is entitled to recovery from respondent upon his 
libel for damages the sum of $8,500.00 only, for 
the damages, both general and special, for which 
this libel was commenced. 

On the appeal, the libelant desires to review only 
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the question of the adequacy of gencral and spe- 
eial dainages awarded to libelant by the Court 
herein, 
Dated this 20th day of June, 1956, 
/s/ DAVID R. WILLIAMS 
Of Proctors for Libelant, 
WILLIAMS & ALLEY 


Acknowledgment of Service attached. 
[Endorsed]: Filed June 2U, L086. 


[Title of District Court and Cause. | 


NOTICE AND ALLOWANCE OF APPEAL 


Notice is hereby given that the United States of 
America, the respondent above named, hereby ap- 
peals to the United States Court of Appeals for 
the Ninth Circuit from the decree entered herein 
on March 23, 1956. 

/3/ C. Tey TUCKEY, 
United States Attorney, 
Proctor for Respondent United 
States of America 
KRAUSE, EVANS & LINDSAY 
Of Counsel to Proctor for Respond- 
ent, United States of America 

The foregoing appeal is hereby allowed. 

Dated at Portland, Oregon, this 20th day of June, 
1956. 

/s/ WILLIAM G. EAST, 
United States District J udge 

[Endorsed]: Filed June 20, 1956. 
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UNDERTAKING FOR PAYMENT OF COSTS 
ON APPEAL 


Know All Men by These Presents, That we, John 
Farley, Libelant herein, as Principal, and Saint 
Paul-Mereury Indemnity Company, a corporation 
organized and existing under the laws of the State 
of Delaware, and authorized under the laws of 
the State of Oregon to become surety upon bonds, 1n 
the State of Oregon, as Surety, are held and firmly 
bound unto the United States of America, Re- 
spondent, and to its successors and assigns, in the 
above entitled Court and Cause, in the sum of Two 
Hundred Fifty & No/100 ($250.00 Dollars, lawful 
money of the United States of America, for the pay- 
ment of which, well and truly to be made, we bind 
ourselves, our heirs, executors, administrators, suc- 
cessors and assigns, jointly and severally, firmly by 
these presents. 


Whereas, John Farley, Libelant herein, has ap- 
pealed to the United States Court of Appeals for 
the Ninth Circuit from a decree, conclusions and 
findings of the District Court of the United States 
for the District of Oregon, made and entered on or 
about March 23, 1956, in the above entitled cause; 


Now, Therefore, the Condition of This Obligation 
Ts Such, That, if the above named Appellant, John 
Farley, shall prosecute said appeal with effect and 
pay all costs which may be awarded against him 
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as such Appellant if the appeal is not sustained, 
and shall abide by and perform whatever decree 
may be rendered by the United States Court of 
Appeals for the Ninth Cireuit in this eause, or on 
the mandate of said Court by the Court below, then 
this obligation shall be void; otherwise, same shall 
remain in full foree and effect. 


In witness whereof, the said Principal has caused 
these presents to be signed and executed and the 
said Surety has caused these presents to be duly 
executed by its respective duly authorized legal 
representatives and its corporate seal to be here- 
unto affixed, on this 25th day of June, 1956. 


/8/ JOHN FARLEY, 
Principal 
[Seal] SAINT PAUL-MERCURY 
INDEMNITY COMPANY, 
/s/ By D. WILSON, 
Its Attorney-in-Fact, 
Surety 


Countersigned: 
CAMPBELL & MACNAB, 
/s/ By L. B. MACNAB, 
Resident Agent, Residing at 
Portland, Oregon 


Acknowledgment of Service attached. 


[Endorsed]: Filed June 27, 1956. 
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LIBELANT-APPELLANT’S AS SIGNMENTS 
OF ERROR 


1. The Trial Court erred in its findings and con- 
clusions and Decree dated March 23, 1956, with 
respect to an award upon the libel for damages in 
the following particulars: 


(a) Said award of $8,500.00 was approximately 
one-third (144) of the wage loss which libelant 
proved he sustained between the date of injury and 
the date of trial. 


(b) Said award of $8,500.00 was erossly inade- 
quate to compensate the libelant for the loss of 
wages, both past and to be reasonably expected in 
the future, and the pain, suffering and disability 
which the evidence proved was sustained by libelant 
as a result of respondent’s negligence. 


(c) Said award of $8,500.00 was crossly inade- 
quate to compensate libelant for the injuries, loss 
of wages, pain, suffering and disability which the 
Trial Court found (Findings of Fact numbered 7, 
8 and 9) were sustained by libelant as a result of 
respondent’s negligence. 


(d) Under the evidence, the Findings of Fact 
numbered 7, 8 and 9, made and entered by the Trial 
Court, the Trial Court should have found libelant’s 
full damages to be in an amount not less than 
$92,000.00. 
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Respectfully submitted this 27th day of June, 
1956. 
/s/ DAVID R. WILLIAMS 
Of Proctors for Libelant, 
WILLIAMS & ALLEY 
Acknowledgment of Service attached. 


[Endorsed]: Filed June 27, 1956. 


[Title of District Court and Cause. ] 


STIPULATION 

It is hereby stipulated and agreed by and between 
the proctors for the respective parties hereto that 
all exhibits offered or reccived in evidence at the 
trial of the above entitled case may be transmitted 
in their original form to the United States Court 
of Appeals for the Ninth Circuit, to be made a 
part of the record on appeal without the necessity 
of reproduction, excepting however, the following 
exhibits as to which the parties agree that photo- 
Static copies may be substituted for the original 
exhibit, which original exhibit may be withdrawn 
and returned to the respective parties offering the 
same: 


1. Respondent’s Exhibit 7 (Rough and Smooth 
Log of the “SS Augustin Daly” from 0001 Febru- 
ary 9, 1952, to 2400 April 10, 1952). 


2. Libelant’s Exhibit 6 (United States Depart- 
ment of Commerce Continuous Discharge Book for 
John Farley). 
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Dated this 20th day of July, 1956. 


/s/ DAVID R. WILLIAMS 
Of Proctors for Libelant, 
WILLIAMS & ALLEY 


/s/ VICTOR E. HARR, 
Assistant United States Attorney, 
Proctor for Respondent, United 
States of America 


/s/ GUNTHER F. KRAUSE 
Of Counsel to Proctors for 
Respondent, 
KRAUSE, EVANS & LINDSAY 


[Endorsed]: Filed July 20, 1956. 


[Title of District Court and Cause. | 


ORDER 


Based upon the stipulation entered into by the 
counsels for the respective parties in the above 
entitled case, 


It is hereby ordered that all exhibits offered or 
received in evidence at the trial of the above en- 
titled case shall be transmitted by the Clerk of 
this Court in their original form to the United 
States Court of Appeals for the Ninth Circuit, to 
be made a part of the record on appeal without 
the necessity of reproduction, excepting however, 
the Respondent’s Exhibit 7 and Libelant’s Exhibit 
6, as to which exhibits photostatic copies will be 
substituted for the originals and said original ex- 
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hibits shall be returned to the respective parties 
offering same. 
Dated this 20th day of July, 1956. 
/s/ WILLIAM G. EAST, 
District Judge 
Reeeived Libelant’s Exhibit 6 this 20th day of 


July, 1956. 
/s/ DAVID R. WILLIAMS 


Received Respondent’s Exhibits 7 and 7(a) this 
20th day of July, 1956. 
/s/ DAVID R. WILLIAMS 


[Endorsed]: Filed July 20, 1956. 


[Title of District Court and Cause. ] 


CERTIFICATE OF CLERK 


United States of America, 
District of Oregon—ss. 


I, R. DeMott, Clerk of the United States Dis- 
trict Court for the District of Oregon, do hereby 
certify that the foregoing documents consisting of 
Libel in personam; Exeeptions; Order overruling 
exceptions; Answer; Pre-trial order; Order Allow- 
ing parties to amend pre-trial order; Order allow- 
ing time for briefs; Respondent’s brief; Memoran- 
dum opinion; Findings of fact and conclusions of 
law; Deeree; Order dated December 22, 1955; Order 
setting aside findings of fact, conclusions of law 
and decree; Findings of fact and conclusions of 
law; Decree; Notice of appeal; Designation of rec- 
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ord on appeal; Undertaking for payment of costs 
on appeal; Libelant - appellant’s assignments of 
error; Designation of record on appeal; Stipula- 
tion re exhibits; Order to transmit exhibits to Court 
of Appeals; supplemental designation of record on 
appeal; and Transcript of docket entries, consti- 
tute the record on appeal from a judgment of said 
court in a cause therein numbered Civil 7435, in 
which John Farley is the libelant and appellant 
and United States of America is the respondent 
and appellee; that the said record has been pre- 
pared by me in accordance with the designation 
of contents of record on appeal filed by the appel- 
lant and the appellee, and in accordance with the 
rules of this court. 


I further certify that the reporter’s transcript 
will be forwarded when it is received and filed in 
this office. All exhibits are being forwarded by the 
attorneys for the appellant. 


T further certify that the cost of filing the notice 
of appeal, $5.00, has been paid by the appellant. 


In testimony whereof I have hereunto set my 
hand and affixed the seal of said court in Portland, 
in said District, this 25th day of July, 1956. 


[Seal] R. DE MOTT, 
Clerk 
/s/ By THORA LUND, 
Deputy 
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United States District Court 
District of Oregon 


Civil No. 7435 


JOHN FARLEY, Libelant, 
Vs. 


UNITED STATES OF AMERICA, 
Respondent. 


TRANSCRIPT OF TESTIMONY 


Before: Tonorable William G. East, U. S. Dis- 
trict Judge. 

July 27, 28, 29, 1955. United States Courthouse, 
Portland, Wezon, 

Appearances: Messrs. David R. Williams, Leon- 
ard D. Alley, Attorneys for Libelant; Messrs. Gun- 
ther I*. Krause, Chick Chaloupka, of Attorneys for 
Respondent. 

(Whereupon the following proceedings were 
inad :) [1 ]* 


LEO M. ZALESKI 
produced as a witness on behalf of the Libelant, 
being first duly sworn by the Clerk, was examined, 
and testified as follows: 


Direct Examination 
Q. (By Mr. Williams): May I have your name, 
please ? A. Leo M. Zaleski. 


* Page numbers appearing at top of page of original Reporter’s 
Transcript of Record. 
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(Testimony of Leo M. Zaleski.) 
Q. And, where do you reside, Mr. Zaleski? 
A. 7325 Southeast Insley. 
Q. Portland, Oregon? 
A. Portland, Oregon. 
Q. And, what is your occupation or trade, Mr. 
ale 


Zaleski? A. Marine engineer. 
Q. You are a marine engineer? A. Yes. 
Q. What class? A. Third assistant. 


Q. I see. How long have you gone to sea, Mr. 
Zaleski, sailing merchant vessels? 

A. ‘Twelve years. 

Q. What licenses or categories have you been 
in during that time? [2] 

A. Well, junior third assistant, fourth assistant, 
acting second assistant, and third assistant, oiler, 
fireman, junior engineer. 

Q. Do you hold a second or third assistant l- 
cense at this time? . Aye Nes: 

Q. Marine engineer? A. Yes, sir. 

Q. And, were you employed aboard a vessel 
known as the SS Augustin Daly in the year 1952? 

A. J was. . 

- Q. Do you recall when the voyage commenced ? 

A. February 21st, I believe it was. 


Q. Of 1952? A. Uhh: 

Q. And, you say you went aboard that ship. 
Did you sign articles aboard her? AL Yes 

Q. In what category? A. Third assistant. 


Q. Third assistant marine engineer ? 
Al Ves: 
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{Testimony of Leo M. Zaleski.) 

Q. And, you sailed from Portland, Oregon, then, 
you said in February? [3] 

A. Well, we sailed in March, I believe it was, 
when we left but I went aboard in Trebruary. 

Q. From Portland, Oregon, where did you go? 

A. Well, we went to Coos Bay and then we come 
back to Portland. 

Q. What I mean, Mr. Zaleski, is when you left 
Portland you went to the Orient, did you not? 

A. Oh, yes. Sasebo, 

Q. Sasebo, Japan, is it? a. ‘Yes. 

Q. About when did you arrive there? May I 
ask you this question, Mr. Zaleski: About how many 
days did you spend crossing ? 

A. Well, about twenty days I believe it was. 

Q. Yes. Do you know approximately what date 
you arrived in Sasebo, Japan? 

A. No, I don’t recall right now. 

Q. Would it be around the first of April? 

me ‘Yes. 

Mr. Williams: I believe counsel will agree with 
me that Mr. Farley was Injured shortly after mid- 
night on the 6th of April which was the fifth day 
that the vessel had been at Sasebo, is that not cor- 
rect, Mr. Krause? 

Mr. Krause: Well, I don’t know she could arrive 
on the 2nd of April and he got hurt just after 
[5] midnight on the 6th. Now, that doesn’t look 
like five days to me but maybe it is. 

Mr. Williams: Doesn’t the log show arrival on 
the Ist? 
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(Testimony of Leo M. Zaleski.) 

Mr. Krause: Well, I thought it was on the 2nd. 

The Court: Well, if you can’t agree let’s get 
the log. 

Q. (By Mr. Williams): At any rate, Mr. Zale- 
ski, did you go ashore on liberty prior to the time 
when Mr. Farley was injured, if you can recall, in 


Sasebo ? A. Well, I am not certain. 
Q. You didn’t go ashore with Mi Sitarley—==—- 
A. No. 
Q. during the time there? Do you know 


what appliance was provided for the men to go 
from the deck of the vessel to the liberty launch 
alongside the vessel to go ashore ? Ayes 

Q. What was it? A. Jacob’s ladder. 

Q. Jacob’s ladder. Is that sometimes referred to 
as a pilot ladder? Ave Nesmanr: 

Q. Will you describe the pilot ladder that was 
used, if you ean recall it? 

A. Well, it consists of four lines with wood rods 
fastened into oval—oval-shaped wooden side boards 
and these rods are put in them and then these 
[5] lines—they are set in between the two lines and 
then they are seized around up above and below 
each one of the oval disks or side boards. 

Q. The ladder as such, is it flexible? A. Yes. 

Q. It is not rigid? A. OWN. 

Q. Yes. When did you first learn of Mr. Far- 
ley’s injury? 

A. Oh, a few minutes after it happened I heard 
commotion and went out to see what happened and 
Mr. Farley was stretched out on the deck of the 


~1 


an 
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(Testimony of Leo M. Zaleski.) 

Jaunch and I asked what happened and nobody 
seemed to know anything right then and then a 
few minutes later, well, somebody said that some- 
body fell on him. But, I didn’t know who it was 
that had fallen. 


Q@. The Jacob’s ladder was there at that time, 


was it not? A. “Ut ait 
Q. Did you ever go down aboard the launch fol- 
lowing Mr. Farley’s injury? A. No. 


Q. To assist him or anything like that? You did 
not? A. No. 

Q. Now, Mr. Zaleski, you have served the last 
12 years at sca, is that correct? 

A. Approximately. 

Q. Now, are you familiar with any practices or 
customs in the maritime industry with regard to 
[6] the use of certain types of appliances for fur- 
nishing men a means of ingress and egress to and 
from the vessel when shore liberty is granted? 

a. Yes. 


Q. Are you familiar with those practices ? 
A. (Witness nods head.) 
Q. What type of device is customarily em- 
ployed ? 
(At this point an objection was made by 
Mr. Krause and the Court sustained the objec- 
tion to the form of the question.) 
Q. (By Mr. Williams): Mr. Zaleski, will you 
first describe, if you recall, the accommodation lad- 
der which was aboard the SS Augustin Daly? 
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A. Well, it was a rigid wooden ladder that is 
made up in two sections. 

Q. Will you describe how it 1s—— 

A. And: 

Q. fastened to the vessel for use when the 
vessel is at anchor? 

A. Well, on the main deck they have a plat- 
form which is—when the ship is at sea they pull 
that up and it forms part of the ship’s side, the 
eunwales, when she is at anchor. Well, they lower 
that down and they fasten this one end of the 
ladder to it by shackles and the other end is fas- 
tened to the lifeboat falls—one of the lifeboat 
falls is taken off and hooked onto this ladder with 
[7] chains—bridle-like chains coming up and across 
forming an arch and this fall is fastened onto it 
and that holds the free end up for raising or lower- 
ing, whichever you may need to do. 

Q. Is the ladder in against the side of the ship? 

A. Fairly close, yes. 

Q. Yes. Is there a platform, you say, on top 
to which the accommodation ladder is fastened ? 

A. Yes, sir. 

Q. From that platform do you have to get over 
the rail or is that on the same—— 

A. No; that’s right on the deck. 


Q. I see. A. The rail swings out. 
Q. Oh. There is a removing place at the rail 
there ? A. There is a gate there. 


Q. So that you don’t have to climb over the 
rail? A. Yes. 
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Q. Does the accommodation ladder have hand- 
rails on it? 

A. Some have rails, some have lines. 

Q. Yes. Will you deseribe the one on the Augus- 
tin Daly, if you recall? 

A. If I reeall, I think she had lines, just ropes 
strung down through there and fastened on one 
end and fastened to the ship’s side—or, rather, on 
the ship up at the other end. [8] 

Q. What device holds these ropes ? 

A. Well, rods—iron rods with eyes through 
them. 

Q. Do you eall them stanchions? 

A. Stanehions. 

Q. And, the rope goes through the stanchions to 
provide a handrail, is that correct ? 

A. (Witness nods head.) 

Q. On both sides? A. Yes, sir. 

Q. The accommodation ladder, did you state that 
it was in two pieces or in one piece? 

A. I believe it was in two pieces. 

Q. Two pieces. Well, approximately how long 
would each section be? 

A. Ten, twelve feet. 

Q. Ten, twelve fect? 

A. (Witness nods head.) 

Q. Those sections are bolted, fastened, or shack- 
led, together in some fashion 2 

A. Bolted. They are movable. 

The Court: You could separate them, couldn’t 
you? 
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The Witness: Yes. 

Q. (By Mr. Williams): Do you recall where 
the accommodation ladder was on the vessel while 
the vessel was in port at Sasebo? Do you remem- 
ber where it was? [9] 

A. Jam not sure. 

Q. Do you recall the approximate draft of the 
vessel? I mean by that was she deeply loaded while 
in Sasebo ? 

The Court: Well, I want to know at the time 
of the accident not any before dates. 

Mr. Williams: Well, your Honor, the question 
involved is a little broader than that because of 
the decisions to use this Jacob’s ladder for a period 
providing shore liberty for approximately four days. 

The Court: Well, all right. 

Q. (By Mr. Williams): Do you recall that ques- 
tion, Mr. Zaleski? A. No. 

Q. I will repeat it. Do you recall when the ship 
arrived in Sasebo if she was heavily loaded, the 
Augustin Daly? A. Yes. 

Q. Was her cargo discharged there, some of it? 

A. I believe so. 

Q. What cargo, if you recall—would it be out 
of the holds or is it the deck? 

A. I believe it was off the deck. 

Q. The draft of the vessel, did it change during 


the time it was in Sasebo? A. Yes. 
Q. She came out of the water as she was un- 
loaded? A. Uh huh. [10] 


Q. Do you know how much freeboard existed 
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at the time of Mr. Farley’s injury; that is, the dis- 
tance from the water up to the main deck? 

A. Well, I am not sure about that. 

@. You don’t recall how far 

a No, L-don’t. 

a: below you the liberty launeh was when 
you looked down? 

A. Might have heen fifteen, twenty feet. 

@. Yes. 

The Court: Well, are you just guessing ? 

The Witness: About fifteen feet, I would judge, 
by the oil that was consumed and water and so 
forth, on the cargo removed. It raised it wp. 

Lhe Court: All right. 

@. (By Mr. Wilhams): Mr. Zaleski 

The Court: May I interrupt so that I ean elarify 
a point in the opening statement? 

Mr. Williams: Surely. 

The Court: Do you recall whether the ladder 
was suspended from the point at the main deck or 
did it go on up to the boat deck? 

The Witness: I believe it was on the main deck, 
as nearly as I can reeall, fastened on the main deck. 

The Court: All right. [11] 

Mr. Williams: You Honor wil] find considerable 
conflict in various depositions on the point. 

The Court: I wanted to clarify this witness’ 
point beeause I understand that is quite an issue. 

Q. (By Mr. Williams): Mr, Zaleski, I am going 
to ask your opinion on this next question based on 
the following assumed facts. Assume that a liberty- 
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type vessel is in the harbor at Sasebo, Japan, and, 
further, that the freeboard of the vessel at this 
particular time 1s approximately fifteen feet. I will 
ask your opinion as to whether under those circum- 
stances a Jacob’s ladder is a safe means by which 
to provide shore liberty for a crew? 

The Court: Don’t answer the question. 

(At this point an objection was made by Mr. 
Krause and the Court sustained the objection.) 

Q. (By Mr. Williams): Mr. Zaleski, at the time 
in question when Mr. Farley was injured would 
you describe the place in the harbor where the 
SS Augustin Daly was; that is to say, was it out 
in the open sea or was it in behind the breakwater 
or in a harbor of some kind? 

A. Oh, it was in a very well sheltered harbor. 

Q. And, what was the condition of the water 
around there, was it rough or smooth ? 

A. Smooth. 

Q. The Jacob’s ladder that you have previously 
[12] referred to which was employed aboard the 
Augustin Daly, is that a standard type of Jacob’s 
ladder or pilot ladder A. Yes. 

Q. customarily employed ? A. No. 

Q. It is not? In what respect is it different? 

A. Well, I will—what do you mean “customarily 
employed”? You mean 

Q. I mean whether used at all? 

A. Oh, yes. Well, it is the customary Jacob’s 
ladder. 

Q. All right. I am going to ask you for your 
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opinion on this question based on the following 
assumed facts. Assume that shore liberty is to be 
given various crew members aboard a liberty-type 
vessel which is anchored in a sheltered harbor 
where the water is smooth. I wil] ask your opinion 
whether or not under those cireumstances is a 
Jacob’s ladder a safe and proper applianee to be 
used for affording men ingress and egress to and 
from the ship for shore liberty ? A. No. 


(Whereupon an objection was made by Mr. 
Krause which was sustained as to the form of 
the question by the Court.) ’ 


Q. (By Mr. Williams): My, Zaleski, I will ask 
you the following hypothetical and your opinion 
thereon based upon these assumed facts. Assume 
[13] that a shore leave is to be given to the erew 
members aboard a liberty-type vessel which js an- 
chored in a protective harbor in smooth water; 
further assume that at the particular time in ques- 
tion that the standard form of Jacob’s ladder such 
as you have previously described is to be used and 
that it is nighttime, approximately midnight; and, 
further, that a form of lighting is provided on 
the deck of the vessel which gives some light over 
the edge or gunwale of the vessel. I ask you 
Whether or not under those circumstances which 
you are asked to assume, is a J acoh’s ladder a fit 
and proper appliance to provide ingress and egress 
to the crew in going to and returning from shore 
liberty ? 
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The Court: Please don’t answer the question 
until counsel has had a chance to object. 
(Whereupon Mr. Krause objected and upon 
the Court’s suggestion the hypothetical ques- 
tion was held in abeyance until one of the facts 
contained in the question was cleared up.) 

Q. (By Mr. Williams): Mr. Zaleski, do you 
recall the lighting which was there on the side of 
the ship at the time of Mr. Farley’s injury? What 
sort of lighting was available? 

A. Well, I believe—I believe we have one of 
the boat lights and a cargo lamp. 

Q. And, what sort of light would that provide 
or do you know? [14] 

A. Well, it’s about 800 watts, L think it was. 

Q. Where would the light shine? 

A. Well, one was directed from the after end of 
the boat deck and the other was from the forward 
end and it was aimed at the J acob’s ladder or in 
that area. 

Q. Did it afford some light on the Jacob’s 
ladder ? aes. 

Q. Was it bright or somewhat in darkness or 
what would you say? 

A. Well, I wouldn’t call it bright nor dark. 
Well, kind of dim. 

Q. What sort of light was available on the deck 
of the liberty launch? 

A. Only what come from the lights that was 
illuminating the water. 

Q. Yes. Mr. Zaleski, can you recall the assumed 
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facts which I gave you in this last question? Per- 
haps I had better repeat them. Would you please 
give your opinion based upon the following assumed 
facts? Assume that a liberty vessel is anchored 
in a protective harbor where the water is smooth; 
further assume that the highting provided is a 
eargo light and some sort of a floodight whieh 
throws light on a Jaecob’s ladder which is there 
employed; that the light which it throws on the 
Jaeob’s ladder is somewhat dim and that no light 
is available on the liberty lanneh itself other than 
[15] that provided by the light from the hberty 
ship. Assume further that the time IS approxi- 
mately midnight. I will ask your opinion under 
those assumed faets whether or not a Jacoh’s ladder 
—a standard form of Jaeob’s ladder such as that 
which you have previously described is a safe 
means to afford the erew members ingress and 
egress to the vessel when returning from shore 
liberty or going ashore? . Welleno. 

Q. Your answer is “no’’? 

A. (Witness nods head.) 

Q. Why do you say that? 

A. Well, there are several reasons, A. Jaeoh’s 
ladder is — being flexible, they’re not the easiest 
things to elimb and anybody who has—uunless they 
have done a lot of elimbing on them ean very easily 
get hurt or if thev have packages in their hands, 
which most of them generally do, well, it’s pretty 
diffieult to elimb up and you ean’t never tell about 
the lines securing it. 
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The Court: Line security? 

The Witness: Pardon? 

The Court: Did you say the line? 

The Witness: The securing—the line where they 
are secured onto the deck. 

The Court: I see. That isn’t at issue in this 
ease, is it? [16] 

Mr. Krause: Not that I know of. 

The Court: There isn’t any issue? 

Mr. Williams: No. 

The Court: The Court will disregard it. 

Mr. Williams: I wish it would. 

Q. Mr. Zaleski, where would a man who was 
climbing a Jacob’s ladder if he was to, for some 
reason, become dislodged from the ladder, fall? 

A. Well, he has got a pretty, good chance of 
falling on the launch or into the water. 

Q. Or on another crew member ? A. Yes. 

Q. Mr. Zaleski, what is a Jacob’s ladder cus- 
tomarily employed for? 

A. For pilots coming aboard and going ashore; 
sometimes for custom agents or the doctors, quar- 
antine officers. 

Q. Do one or more members of the ship’s crew 
sometimes use the ladder for specific tasks ashore? 

A. Well, sometimes they might go down onto the 
stagings by the Jacob’s ladder. 

Q. Do you mean to do some work on the vessel? 

A. Yeah; on the ship’s sides; painting the side 
of the ship. They might lower a Jacob’s ladder to 
go down. 
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Q@. When the vessel is taking on oil is it some- 
times necessary to use one for some purpose? [17] 

A. Well, they can sometimes. Sometimes the oil 
barge will have a regular stepladder they will land 
up against the side of the ship. 

Q. Does the use of the Jacoh’s ladder for cer- 
tain specific purposes, is that sometimes required 
of certain of the members of the engine room of 
the vessel? 

A. Well, outside of only the chief engineer going 
down to check on his oil that would be about the 
only time we would use one. 

Q. To measure oil? 

A. Yeah; cheek the soundings on the barge. 

Q. Is there any purpose aboard the vessel 
whereby someone, a member of the steward’s de- 
partment would use the Jacoh’s ladder? 

A. None that I would know of. 

Q. Is a Jacoh’s ladder casy to climb or difficult 
to climb? 

A. Well, they’re kind of difficult. Some work 
a little better than the others, it depends on its age. 

Q. Mr. Zaleski, does the work of a second assist- 
ant marine engineer aboard a vessel require heavy 
laborious work lifting and that sort of thing ? 

A. At times, yes, 

Q. Then, it is your testimony it does not re- 
quire it constantly, is that correct? 

A. No. [18] 

Q. Just occasionally ? 

A. (Witness nods head.) 
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Q. Mr. Zaleski, when members of the crew are 
on shore leave, that is to say, they have left the 
ship or have not returned to it, who is in command 
of a liberty launch if one is provided for the con- 
venience of the men going and coming ashore? 

A. Nobody besides the skipper of the launch. 

Q. You mean the person who owns the launch 
employed to run it? Is it your testimony that all 
of the men are of equal rank when they are on 
shore liberty ? A, Wess 

Mr. Krause: Well, just a moment, your Honor. 
He hasn’t so testified and I don’t think counsel 
should lead him. 

The Court: That is a perfect leading question. 

Mr. Williams: I realize that. I withdraw the 
question. 

Q. Mr. Zaleski, you have testified, have you not, 
that no one is in charge of such a liberty launch? 

A. No. 

Q. That was your testimony, wasn’t it? 

A, Uh hh, 

Q. How many departments does a liberty ship 
have? Ae Whiree. 

Q. Are you referring to licensed or unlicensed ? 

A. Well, everything. Engines, stewards, and 
deck. [19] 

Q. Engine, steward, and deck? A. Uh huh. 

Q. They have licensed and unlicensed men in 
each of those departments? 

A. All except the stewards. 

Q. Beg your pardon? 
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A. All except the stewards department. 

Q. They have no licensed personnel ? 

A. No licensed personnel. 

@. Is there a department for radio men also? 

A. Yeah. 

Q@. When a liberty launch returns with a crew 
40 the side of a vessel is there someone in that 
launch ov is there someone on the deck of the vessel 
in charge of the boarding of the vessel? 

A. No. 

Q. There is no one in charge ? 

A. (Witness shakes head.) 

Q. What I mean, Mr. Zaleski, is there a sailor 
or someone else on so-called gangway watch when 
the liberty ship returns to the vessel? 

A. Sometimes. 

Q@. Mr. Zaleski, do you know what the pay seale 
of a second assistant engineer is at the present 
tine ? 

A. I believe it is $596 a month. [20] 

Q@. And, do you know what overtime rate would 
be applicable to this overtime employment ? 

(At this time Mr. Krause objected, suggest- 
ing that the records available in the ease would 
be the best evidence of the rates of pay.) 

Q. (By Mr. Williams): My. Zaleski, when a 
Jacoh’s ladder is climbed where would you say the 
most hazardous point on the ladder is when you 
are going—ascending the ladder from a lighter or 
liberty launch to the vessel? 

(At this time Mr. Krause objected. ) 
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Q. (By Mr. Williams): Well, I will ask you, 
Mr. Zaleski, what does a seaman do when he climbs 
a ladder —a Jacob’s ladder going from a liberty 
launch to the deck of a vessel? 

A. Oh, well—what do you mean by “What does 
he do’’? 

Q. What action does he take? Describe his 
ascent up the ladder. 

A. Well, some of them when they go they use 
the sides. 

Q. To hold on to? 

A. Yeah. They use the sides of the ladder. 

Q. Yes. A. Others use the rungs. 

Q. Yes. To hold on to? 

A. To hold on to, to pull themselves up as 
they 
Q. What happens when they get to the top? 

A. Well, sometimes you get a problem. You 
will have to reach around over the eunwale and 
then pull yourself the last couple of steps. 


Q. But, the ladder is hooked over the rail? 

A. Yeah. 

Q. And, you are getting off there? 

A. You ain’t got nothing to hold on to. 

Q. You don’t have anything to hold on to, 1s 
that—— A. No; just the rail. 

Q. Yes 


A. You would almost have to leapfrog over. 

Q. Now, suppose that you were going to get off 
at some midway point on that ladder as, for ex- 
ample, if it were hooked up to the rail on the 
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boat deck and you were going to get off on the 
main deck how would you get off on the main deck? 
A. Well, you would have to step off, climb up 
to even to the rail and then step off over onto the 
rail. 
Q@. Step around the edge of the ladder? 
A. Yes, 


Q. Whereas a Jacob’s ladder fastened — is it 
fastened at more than one point on the vessel, 
that is to say? A. Generally, no. 

Q. Then, it hangs free from the point where it 
is fastened at the top? A. Uh hui, (227 

Mr. Williams: TI believe that’s all, your Honor. 

The Court: Cross examination ? 


Cross Examination 

Q. (By Mr. Krause): Mr. Zaleski, how long 
have you held your second engineer’s license 2 

A. I don’t have a second. I have a third. 

Q. A third assistant? A. Assistant. 

Q. How long have you held that? 

_ A. It will be ten years in April. 

Q. How much of that time have you served as 
a third assistant or as any licensed engineer? 

A. Oh, approximately six years. 

Q. A part of that time you were serving as a 
junior engineer who requires no license, is that 
right ? Bee Wo. No. 

Q. You have held either a third assistant or 
better for about ten years; that is, von have had 
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your license as a third assistant for ten years but 
you have served as a third assistant or higher? 


(A... Wiest 

Q. Acting second for about six of the ten years? 

A. Yes. 

Q. When were you last at sea? [23] 

A. Two weeks ago Friday. 

Q. Are you now a member of a crew of a vessel? 

A. No. I am relief engineer now. 

Q. You are a relief engineer? A. Yes. 

Q. A relief third assistant ? 

A. No; night engineer. 

Q. Night engineer? A. Yeah. 

Q. This last voyage was that a trans-Pacific 
voyage that you made? fA. Ves sir: 

Q. The last voyage from which you returned 
about two weeks ago? A. Uh huh. 


Q. Did you, while you were out this last time, 
anchor in any Japanese harbor, any foreign harbor 
over there? me No: 

Q. You were always at a dock? A. Mies. 

Q. Have you at any time other than when you 
were on this Augustin Daly anchored in a harbor 
where the deck cargo was being discharged over 
the side? A. Yes. 

Q. You have? [24] 

A. (Witness nods head.) 

Q. You have seen the J acob’s ladder used for 
vetting aboard and off of a vessel when it is at 
anchor in a harbor, have you not? A. Yes. 

Q. Aside from the crew members about how 
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many longshoremen were boarding and leaving the 
ship each day ? 

A. Qh, I couldn’t tell you. I don’t know. 

Q. You could give us no estimate of the number 
of longshoremen ? 

A. Oh, possibly twenty-five. 

Q. Approximately twenty-five 2 

A. (Witness nods head.) 

@. They came aboard the ship by the Jacoh’s 
ladder too, didn’t they ? x. Nes: 

Q. They left again the same way ? 

A. (Witness nods head.) 

Q. On the Augustin Daly this Jacob’s ladder 
was the only method provided for getting on board 
and going off? AS Vee. 

Q. Now, Mr. Zaleski, do you have any straight- 
up-and-down ladders in the engine room of the 
vessel ? A. Two. 

@. Two of them. What are their heights ap- 
proximately? [25] 

A. Well, one of them is about seven fect and 
the other one is about fifty feet. 

Q. One of them is seven or eight feet and the 
other is about fifty 2 

A. (Witness nods head.) 

Q. Have you climbed them at times? 

m. Yes. 

Q. When your hands were covered with oil, 
greasy ? A. Yes. 

Q. Are these steps usually covered with oi] and 
greasy in the engine room? A. Generally. 
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Q. You climbed up and down those ladders, 
though, did you? A. Yes. 

Q. Now, we will return to the pilot ladder. Is 
that at all comparable to this ladder in the engine 
room ? A. Well, yes and no. 

Q. In your opinion which is more dangerous 
to climb, the pilot ladder or this ladder in the 
engine room? A. The pilot ladder. 

Q. The pilot ladder? A. Yes, sir. 

Q. Although the pilot ladder has two rungs 
whereas your steel ladder in the engine room has 
one steel bar? A. No; we have two. [26] 

Q. What? A. Two. 

Q. You also have two steel bars? A. Yes. 

Q. This pilot ladder whenever you used it was 
free of grease and dirt, wasn’t 1t? A. Yes, sir. 

Q. With the light there that you saw that: night 
each step was perfectly visible, wasn’t it, to a man 


on the ladder? A. I believe. 
Q. That is, a man climbing the ladder could see 
every step as he stepped up to it? A.weies: 


Q. When you looked over the side you were 
able to see Mr. Farley lying on the deck of the 
launch about fifteen feet below, were you not? 
Yes. 

You recognized him, didn’t you? 

Well, I couldn’t recognize his features. 
You couldn’t recognize his features? 

No; but, build and 
Now, I suppose before you ever went to sea 
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you chinbed wp and down ladders, didn’t you, Mr. 
Zaleski ? A. Yes. 

@. Around the places on which Fou were, farts, 
[27] and so on, there were some straight-up-and- 
down ladders too, weren't there? Ae Yes. 

Q. You climbed them all right ? A. Yes. 

Q. Now, Mr. Zaleski, just tell us or, itemize for 
me now the reasons why a pilot ladder or Jacob’s 
ladder is not safe. You mentioned one or two be- 
fore. What is it, men would be coming back carry- 
ing packages when they went up? Aa “Wer 

Q. Do you earry packages up and down the 
Jacob's ladder when you are going up and down? 

A. I have only climbed up a couple of them. 

Q. You have only climbed up a couple of Jaeob’s 
ladders? A. Yes; with packages, 

Q. Did you carry packages with you? 

ma. Yes. 

Q. Did you ever carry a couple of bottles of 
whiskey at the same time? ® No. 

@. Have you also scen the men attach their 
packages to a heaving line when they go up the 
ladder instead of earrying them? mm View 

Q. You wouldn’t say, I suppose, that having 
[28] your hands encumbered when you go up a 
ladder is a safe thing to do, would you? 

mm No. 

Q. Is that the reason that you say that a Jacoh’s 
ladder is unsafe because people sometimes have 
packages in their hands? 

A. Well, for that and that it’s not the easiest 
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thing to hang on to in order to navigate going up 
because of its flexibility. 

Q. Well, it would be easier for you to walk up 
a regular stairway than going up a ladder, wouldn’t 
it? A. Yes. 

Q. Does that make it safer to go up the stairway 
than the ladder? A. Yes. 

Q. It does? A. (Witness nods head.) 

@. Because a man coming drunk and going 
up the stairway would probably not get hurt 
whereas if he was drunk and tried to go up that 
Jacob’s ladder he might get hurt, is that the other 
reason ? ve Yes: 

Q. All right. Now, then, how was the Augustin 
Daly discharging her cargo on this night between 
the 5th and 6th of April, 1952? [29] 

A. TJ believe she was discharging into the water. 

Q. Discharging to what? 

A. Into the water. 

Q. Yes. She was discharging at the water. And, 
there were long pilings—ereosoted pilings, were 
there not? 

I believe so. There were some. 
Heavy bridge timber, do you recall them—— 
‘Yes. 


that were on the deck? 

(Witness nods head.) 

This cargo was all Army cargo, wasn’t it? 
Yes. 

They were discharging that over the side? 
(Witness nods head.) 
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Q. Now, when they are discharging piling and 
timbers into the water over the side do they have 
an accommodation ladder out while that is being 
done ? A. Generally, yes. 

Q. They generally do? mm. Wesy sir. 

@. On the same side that they are putting the 
piling into the water? A. Yes. 

Q. Yes. There is no danger of damaging the 
accommodation ladder when they are doing that, is 
there? A. A little but not much. [30] 

Q. These pilings, were they being made up into 
rafts alongside the vessel? A. TI believe so. 

Q. Yes. And, the timbers were also being made 
up into rafts alongside the vessel, weren’t they? 

m™.. Yes. 

PiesContt: I think tliis is & good place to 
interrupt. 

Mr. Krause: Oh, yes, your Honor. 

(Whereupon the Court recessed for the lunch 
hour.) [31] 

(Court convened at 3:00 P.M., July 27, 1955, 
pursuant to adjournment.) 

The Court: We had Mr. Zaleski on the stand, I 
believe. 

(Whereupon, Mr. Zaleski resumed the stand 
as a witness. ) 


Cross Examination—(Continued) 
Q. (By Mr. Krause): Mr. Zaleski, how many 
renewals of your license hare you had? A. One. 
Q. Well, then, they run for five years each time? 
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A. Pyeorsm 
Q. So, you are on your 
A. Second license. 
Q. ——second license now? Has that nearly run 
its five-year term? A. Yes, sir. 
Q. Do you recall the date of your license? 
A. I believe it’s April 26th. I have got it right 


Q. You may look at it if you wish. 
A. The 30th of April—no. 12th of April, 1951. 
Q. Then, it has another year to run 

A. About 
Q 

A 

Q 


to make up your ten years on the license ? 

_ (Witness nods head.) [32] 

_ Was this voyage of the Augustin Daly*the 
only one that you have made to ports where the 
vessel anchored out in the harbor? 

A. I don’t quite understand you. 

Q. This one voyage of the Augustin Daly, was 
it the only one in which you were on a ship that 
anchored in the harbor to discharge cargo? 

A. Oh, no. 

Q. You have been on other ships that did that? 

iN, tes, Sit. 


Q. Both before and since ? A. Yes, sir. 
Q. Were they discharging cargo over the side 

into the water too other than the—— A. Yes 
Q. Augustin Daly? wes. 


Q. Now, can you tell us what the duties of the 
engineer officers are outside of the immediate work 
of operating and keeping the engines in repair? 
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A. Oh, that’s about the limit of them. Te has 
a certain amount of responsibility as far as the erew 
goes but it is limited to—well, extreme—well, emer- 
gencies or something like that, But, on the whole 
you do—after you have done your work that is as 
far as your responsibility goes. [33 

Q. Well, you are on duty four hours on and four 
hours off when you are at sca? 

A. light hours off. 

Q@. Yes. Oh. Four hours on and eight hours off 
when you were at sea? A. View: 

Q. So, outside of doing your work during those 
watch hours you have no duties? Avo None. 

Q. None? A. (Witness shakes head.) 

Q. You have no responsibilities towards the 
safety of the ship, the cargo, or the members of the 
crew, when you are not on watch 2 

A. Well, everybody has that. That’s 

Q. Well, now, you see, I asked you to give us 
the duties of the licensed officers of a ship, particu- 
larly the second assistant engineer. Now, what 
duties does he have towards this crew, toward the 
cargo, and toward the ship, other than standing his 
watches ? 

A. Well, none unless they are trying to damage 
the vessel or the cargo. 

Q. Well, then, when you say “none unless they’re 
trying to damage the cargo or the vessel””—_ 

A. Yes, [34] 

Q. When an engineer officer sees a member of 
the crew doing some negligent act that might result 
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in the crew man’s own injury the engineer officer 
has no duty? A. Legally, no. 

Q. Well, you don’t have to give us the law, Mit. 
Zaleski, now. As an officer of the ship do you con- 
sider that the officer has any duty with respect to a 
erew man who is doing a negligent act that is apt 
to injure him? A. Toa certain degree. 

Q. Well, what would the duty of the engineer be 
if he sees a member of the crew doing something 
that is plainly negligent and might result in that 
man’s injury? 

A. Well, if the person involved has any con- 
science, well, he might try to do something to stop 
him but if he doesn’t you let him go and let him 
learn the hard way. 

Q. All right. That is, then, the officer does not 
have a duty to try to prevent injury to a member of 
the crew? 

A. No, I wouldn’t say that he would be bound 
Lome. 

Q. Well, Mr. Zaleski, doesn’t he either have a 
duty or he doesn’t have a duty? 

Myr. Williams: Your Honor, I wish to impose an 
objection to Mr. Krause’s interrogation when he 
says “an officer’? unless he refers to the type of 
officer. He has referred from time to time 

The Court: I think you are entitled to ask the 
witness. [35] 

Mr. Williams: There is a vast difference between 
them. 

Q. (By Mr. Krause): T thought I had referred 


United Statcs of America 81 


(Testimony of Leo M. Zaleski.) 
to a second assistant engineer A. ~ Uh Aith. 

@. on the Augustin Daly? Do you, first 
of all, know what the duties of the second assistant 
engineer are? aw “Wag 

Q. You do? A. Yes. 

Q. All right. Now, then, does the second assist- 
ant engineer have a duty with respect to a crew 
man, a member of the crew of the vessel, to warn 
him when he is doing something negligent that 
might result in the man’s injury ? A. Yes. 

Q. He does? Now, if this hegligent erew man 
is doing something that might result in injury to 
others of the erew does he have the same duty to 
warn him? 

A. Well, I wouldn’t necessarily call it a duty, I 
would put it on the same basis that if you seen 
somebody running across the street in front of a 
ear it wouldn’t be necessarily your duty to warn 
him. 

Q. <All right. There is no duty in that ease, 
you’re right. A. Wies. 

@. Therefore, you would say that the second 
assistant has no duty towards his crew men either? 

A. Yes. 

Q. All right. Now, does the second assistant 
have a duty to protect the ship against injury out- 
side of his watch? A. I believe go. 

Q. You believe he does? 

A. (Witness nods head.) 

Q. He would have a duty to protect the ship 
against injury but not a member of the crew? 


82 John Farley vs. 


(Testimony of Leo M. Zaleski.) 

A. No. 

Q. Yes. Now, is there any rule aboard ship re- 
garding standing under things that might fall down 
on you from above? A. No. 

Q. There is no rule? 

-A. (Witness shakes head.) 

Q. There is no rule not to stand out from under 
loads of cargo or things of that sort? 

A. None that I know of. 

Q. Is it the practice of men aboard the ship to 
stand under things that can fall on them ? 

A. Sometimes it’s unavoidable. 

Q. Allright. Now, can you tell us whether there 
is any rule with respect to standing at the foot of 
a ladder while another man is climbing? . | 

A. Well, there again it might be unavoidable. 

Q. Well, my first question was is there any rule 
about [37] standing A. No. 

Q. in the clear? A. No. 

Q. You don’t know of any such rule. Then, let 
me ask you whether or not that is a reasonably safe 
place for a man to be standing under a ladder while 
another man is climbing? A. Not necessarily. 

Q. It is not necessarily safe or unsafe? 

A. Well, it can be both. 

Q. Well, don’t you have any view on it at all, 
Mr. Zaleski, one way or the other ? 

A. Well, sure; it depends on the conditions. 

Q. Well, you saw the conditions of this pilot lad- 
der and the liberty boat, the lighting, and so forth, 
on the night that Mr. Farley was hurt? 
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A. (Witness nods head.) 

Q. Now, you know the Jadder and all of the 
conditions, you saw them and you have described 
them to us. Now, will you tell us whether that is 
a reasonably safe place for a man to stand at the 
foot of a ladder under those conditions ? 

A. Well, I would say it was. 

Q. It was? 

A. In one respect that when you are going up 
them Jaeob’s ladders from a launch there is gen- 
erally one man holds the [38] ladder for the other 
one to go up, keep it stabilized. 

if) x id 

Q. Well, that didn’t happen to be a part of this 
ease, Mr. Zaleski, as far as I know. No one has 
claimed so far that Mr. Farley was holding the 
ladder for the man going up ahead of him and 
therefore you can leave that out. Uh hith. 

(At this point Mr. Williams made an objec- 
tion and then withdrew it pursuant to the 
Court’s explanation of the matter. ) 

Q. (By Mr. Krause): Assuming, then, Mr. Za- 
leski, that there wasn’t any occasion for anyone to 
hold the ladder at the bottom what do you say as 
to whether that is a reasonably safe place for a 
man to stand, then, within four or five feet of the 
bottom of the ladder? 

A. Well, I would say four or five feet away from 
it, yes, 

Q. That is safe. How close could a person stand 
where it would not be safe then? 
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A. Well, right up agin it. 

Q. Right up agin it. When a man falls down 
from the ladder does he fall usually straight down 
or out from the ladder? 

A. Well, now, I don’t know. IT have never seen 
a man fall off up there. [389] 

Q. You don’t know. All right. Now, I think 
you said in your direct testimony that when the 
men are coming back from shore it is usual that 
someone has been drinking? . Yes 

Q. Did you testify to that? 

A. (Witness nods head.) 

Q. Yes. On this night when the men had been 
at liberty in Sasebo it was to be expected that when 
they returned that some of them would have been 
drinking, is that right? A. Yes. 

Q. All right. Do the men also usually pick up 
some things that they are bringing back to the ship 


with them? A. Some of them. 

Q. You testified to me carrying packages up 
the—— A. Uh ithe 

®. pilot ladder? 


A. (Witness nods head.) 

Q. Is that a common thing when they are re- 
turning from liberty under those circumstances? 

Fe MGs. 

Q. They don’t usually bring packages back? 

A. Oh, they bring packages back but generally 
don’t use the Jacob’s ladder. 

Q. Oh. But, they don’t usually have to go up a 
Jacob’s ladder? [40] 
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A. No. They have a regular aecommodation 
ladder or gangway. 

Q. A gangway when the vessel is anchored out 
im the stream ? 

A. Well, that’s what they call it, accommodation 
ladder or gangway. 

Q. But, a gangway is something different than 
an accommodation ladder? A. Yeah. 

Q@. A gangway is used when you can land one 
end of it on the dock or on some other floating ob- 
ject. 

A. Well, you ean do that with the accommoda- 
tion ladder too. 

Q. That is, you can rest 

A. Yes, you ean rest it if you’re on the dock. 
You use your accommodation ladder and just set 
it right on the dock. 

Q. Allright. But, at any rate, a gangway is not 
used when you are lying out in the harbor, is that 
right? A. Well, yes. 

Q. How would they use the gangway then? 

A. Well, in the same way, they hook it on to 
your platform and hold the bottom end up with the 
lifeboat falls. 

Q. Are ships equipped with that type of a gang- 
way that vou have seen? 

A. Some are and some aren’t. There are dif- 
ferent types. 

Q. Now, then, if you will assume that these men 
returning from shore that some of them would 
probably have been drinking and that some of them 
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would be returning with packages, do [41] you still 
regard this position four or five feet from the base 
of the ladder a safe place to stand while another 
man is going up the ladder? A. ~UhiGine 

Q. You do? Mr. Zaleski, have you ever been 
warned by other officers on the ship when you were 
there to stand out from under a load? A. INO. 

Q. Of cargo? A. (Witness shakes head.) 

Q. Or any other heavy weight that was being 
hifted ? a No. 

Q. You never have been warned to stand out 
from under? A. No. 

Q. Have you ever been warned to stand out 
from under a ladder when other men were going up 
the ladder ? ae ING. 

Q. You signed the articles on this voyage, did 
you not? A. Yes. 

Q. Did those articles have any provision regard- 
ing bring intoxicating liquors aboard the vessel ? 

A. TJ think all they say is about grog. 

Q. I beg your pardon? 

A. I think all they say is there will be no grog 
allowed aboard. [42] 

Q. Well, is whiskey an intoxicating liquor, or 
erog? A. Technically, no. 

Q. Technically it isn't? What is grog, tech- 
nically ? 

A, Well, it’s supposed to be spirits and sugar 
and water. 

Q. Spirits. Is that alcohol? “A. lseness: 

Q. Sugar and water? 


United States of America 87 


(‘Testimony of Leo M. Zaleski.) 

A. I don’t know, I never had any grog so I 
couldn’t actually 

Q. Well, at any rate, when you are signing these 
articles it’s your understanding that grog means 
What you have just told us now? A. Yeah. 

Q@. And, it doesn’t refer to other intoxicating 
liquor? 

A. Well, the word itself doesn’t but that’s kind 
of an unwritten law that it’s not supposed to be 
brought aboard. 

Q. Now, does the second assistant engineer have 
any duty to enforce that portion of the articles? 

A. I don’t believe so. 

Q. Have you as third assistant engineer partici- 
pated in searching crew’s quarters for intoxicating 
liquors ? A. Nie, sian 

@ You lave seen it done by other officers, 
though, have you? 

A. I don’t believe I have. I can’t recall of any 
ship that [43] I have been on that they did shake 
it down for whiskey or beer or anything. 

Q. You didn’t see them searching the vessel for 
intoxicating liquor? Age iO: 

Q. As far as the second assistant engineer is 
concerned you would say the same thing that he 


had no obligation to Dee Wass. 
Q. see that the crew did not bring intoxi- 
eating liquor aboard 2 Mee “Yiess 


Q. Mr. Zaleski, you understand that a ship 
owner or an operator of a ship has some obliga- 
tions to protect the crew against injury, don’t you? 
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ie Wes: 

Q. This vessel was owned by the United States 
so the United States couldn’t be on the ship. Now, 
who of the officers of the ship had the obligation of 
seeing that the crew members were protected against 
injury ? 

A. Well, primarily I would say the captain. 

Q. The captain? 

A. Yes. In him would rest all the decisions for 
the men’s welfare and safety and that and he would 
have to pass orders on down to his mates and so 
forth. 

Q. As to what facilities used, you mean? [44] 

A. U hein: 

Q. Then, you say it was the captain’s obligation 
to determine what sort of facilities were to be used 
for the crew to get on and off the ship ? A. Wes 

Q. Yes. Now, outside of that, then, if any of 
the crew members are doing something negligent 
outside of the immediate men that are on the sec- 
ond assistant’s watch would the captain be the only 
one that is to look after the safety of the men? 

A. No; the deck officer on watch. 

Q. The deck officer on watch ? A. Uh tule 

Q. So, as to the men that were climbing this 
ladder, if any of them were doing something negli- 
gent that might result in their own injury or some- 
body else’s injury, the only person, then, that had 
any obligation to look after that was the deck offi- 
cer on watch? A. J believe so. 

Q. <Any second assistant engineer in the boat that 
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was actually in a position to see it, he had no duty ? 
A. No, I don’t think go. 
Q. You don’t think he had any duty? 
A. (Witness shakes head.) 
Mr. Krause: I think that’s all. 
The Court: Redirect? [45] 


(At this point a discussion was had concern- 
ing the blueprint of a liberty vessel.) 


Redirect Examination 

Q. (By Mr. Williams): Iirst, I would like to 
have the log handed to the witness, please. The 
rough log will do, Exhibit Number 7. Will you refer 
to date of Sunday, April 6, 19522 

A. April 6th? 

@. Yes. Do you find that? A. Yeah. 

Q. Have you that page, Mr. Zaleski? 

A. Ul huh. 

@. Can you tell me what the mean draft of the 
vessel is on that date? Do you find that? 

A. Twenty-three feet, three-and-a-half inches. 

The Court: I’m sorry, I couldn’t hear. 

The Witness: ‘T'wenty-three feet, three-and-a- 
half inches. 

The Court: Twenty-three—— 

The Witness: Three and a half. 

The Court: Thank you. 

Q. (By Mr. Williams): Mr. Zaleski, will you 
refer to the date immediately preceding that, April 
oth, and give us the same information, the mean 
draft of the vessel? 
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A. Well, we got two of them. At eight A.M. it 
was [46] twenty-three feet, two inches; and at nine 
P.M. it was twenty-three feet, three-and-a-half 
inches. 

Q. This is on Saturday, April 5th? A. Ces. 

Q. Now, now that you know what the mean draft 
of the vessel is can you compute the amount of 
freeboard on that vessel from the blueprint which 
you have before you? 

A. Yeah; but I got to have a pencil and paper. 


(Whereupon the witness was furnished with 
pencil and paper.) 


The Witness: Afraid I can’t do it. She don’t 
figure right. 

Q. You are unable to do it? 

A. No. From the prints here it don’t seem to 
come out. It’s supposed to be one-sixteenth to the 
foot and you got twenty-three foot draft. 

Q. It would be twenty-three sixteenths, I pre- 
sume ? 

A. Well, we almost got the decks awash. 

Q. I beg your pardon? 

A. To get a twenty-three foot draft on this thing 
here I almost got the decks awash. 

Q. Are you certain your measurements are in 
the right place? 

A. No. Iam measuring in the right place. 

Q. Well, if you are unable to do so I won’t ques- 
tion you further concerning that.. But, are you 
able to give the [47] distance from the chart of the 
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so-called house section of the ship, bridge section, 
the width of it? 

A. About seventy-four feet, seventy-five feet. 

Q. Between seventy-four and seventy-five feet. 
That is the distance fore and aft on the house see- 
tion of the ship? A. Yes. 

Q@. Can you indicate to the Court what you are 
measuring there from the ehart? Would you 
please do that? Will you hold it up so that the 
Court can see it? 

A. From this point right here (indicating) 
which is the forward bulkhead of the house to the 
aft bulkhead of the house. 

Q. Ahead of that point there are hatches, are 
there not, and cargo booms ahead of the house see- 
tion ? a You 

Q. And, astern of it there are cargo booms 
and hatches also, are there not 2 A. Yes. 

Q. And, is it possible to swing cargo over the 
house section of the ship? Is that done? 

A. Wo. 


Q. Then, it is swung out approximately parallel 
to where the booms or the hatches are, is that cor- 
rect 7 as ae 

Q. Now, where is the position on the ship, the 
recess that [48] you spoke of and platform for the 
accommodation ladder? 

A. Well, that would be—— 

Q. Will you point it out so the Court can see it, 
Mr. Zaleski? 
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A. Approximately here (indicating). Approxi- 
mately here (indicating). 


Q. Will you describe where you are indicating? 

A. Wiell,,it is 

Q. How far att of the front bulkhead? 

A. Oh, about ten feet. 

Q. Aft of it? 

A. Front bulkhead, forward bulkhead. 

Q. And, that same recess is on either side of 
the ship both port and starboard for the accommo- 
dation ladder? Aw ves 

Q. Which way does the accommodation ladder 
go down? A. Towards the stern of the ship. 


Q. Goes to the stern. In your opinion, Mr. 
Zaleski, would it be possible for cargo loads to drop 
on the accommodation ladder when it is rigged in 
that position ? 

A. Well, I have never seen it happen. 

Q. Well, the cargo would not be directly over- 


head, would it? A. No. 
Q. Would the same apply to the booms in the— 
aft of the house section? [49] A. Yes. 


Q. The house section there is where either the 
Jacob’s ladder or the accommodation ladder 1s cus-’ 
tomarily placed? A. Uh huh. 

Q. In this case was the Jacob’s ladder placed 
in that general area? 

A. Yeah; it was just—as well as IT can remember 
it was just forward of that recess for the accommo- 
dation ladder. 

Q. Yes. Now, Mr. Zaleski, when an accommo- 
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dation ladder is being used is it just as easy or 
more difficult to get over the rail of the ship than 
it is with a Jacob's ladder, that is? Au” No, 

Q. You arrive at the rail, what is the problem 
there? A. You have to climb up the rail. 

Q. With which ladder? 

A. With the accommodation ladder you don’t 
have to. 

Q. You don’t have to elimb over the rail? 

Ae No. 

Q. What do you do? 

A. Well, you got that door or gate. 

Q. A door through the rail? 

A. Yes; a section of it swings out. 

Q. Is there also a platform there that you alight 
on before you go through this recess in the gate 

A. Yes, sir. 

Q. to get to the deck? Mr. Zaleski, Mr. 
Krause asked you previously whether or not you 
thought that the straight-up-and-down ladders you 
have in your engine room are as safe or some ques- 
tion concerning the comparative safety of that type 
of ladder with a pilot ladder. Andyaif A am nos 
incorrect I believe your testimony was that the 
pilot ladder was not as safe as the engine-room 
ladder, the straight-up-and-down one? 

&. Yes, sir. 

Q@. Why do you say that? 

A. Well, vou got something solid to hang onto. 

Q. What is the ladder material in the engine 
room? A. Steel. 
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Q. “It is a steel Jadder ? 
A. (Witness nods head.) 


Q. Rigid? A. Yes, si 

Q. You use that type of ladder frequently in the 
engine room? A. Well, not frequently, no. 

Q. Is that the regular means of getting in and 
getting out of the engine room ? A. No. 

Q. Do you use the ladder for specialized pur- 
poses ? Ay Mies) (51) — 


Q. What are they? 

A. Well, you might have to get up in the boiler 
room fiddley to make some repairs for painting; 
and, some of the other ones, to get up on top of the 
settlers for sounding in the settlers. 

Q. Mr. Zaleski, how is an accommodation ladder 
rigged when the draft of the vessel is such that the 
steps of the accommodation ladder would be in- 
clined to be not flat but at an angle? 

A. Well, they generally take a plank and nail 
cleats on it or other pieces of wood, maybe, a foot, 
fourteen inches apart and they lay them across the 
steps and then on the underside they also put an- 
other cleat so that the plank won’t slide; keep it 
secure. And on that one section it happened to be 
laying straight out where the steps would be per- 
pendicular, well, they put that plank across them 
then the other section they leave her hang down, 
form a kind of an L-shape at an angle. 

Mr. Williams: Your Honor, do you feel that 
some assistance could be given this matter by the 
use of a blackboard by the witness to desevibe this? 
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The Court: Does the Clerk have a large paper? 

Mr. Williams: I believe he could perhaps indi- 
eate it on that blackboard right there. 

he Court: Well, that doesn’t become part [52] 
of the record. There is no way of putting the black- 
board in evidence. What do propose to have the wit- 
ness diagram ? 

Mr. Williams: J propose to have him show Your 
Honor the rigging of an accommodation ladder 
when the draft of the vessel is such that the steps 
might not be flat; in other words, that the draft 
were shallow. 

As Mr. Krause mentioned in his opening state- 
ment, that is one of the things relied upen by the 
respondent. I wish to have him show and overcome 
the effect. 

Lhe Court: All right. I will permit it at this 
time. 

Mr. Williams: May I advance beyond the coun- 
sel table for a minute? 

The Court: Yes, you may. 

Q. (By Mr. Williams): Mr. Zaleski, can you 
Start by drawing a straight line indicating the rail 
of the vessel and then make a cut out on it which 
would be the entryway through the rail where the 
accommodation ladder platform would be? Then, 
from that—— 

(Whereupon the witness draws on the black- 
board as requested.) 

Q. (By Mr. Williams): Will you draw the 
Water in there with a eurvy line? 
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(Whereupon the witness draws on the black- 
board as requested.) 

Q. (By Mr. Williams) : Mr. Zaleski, you’re [53] 
indicating a two-section accommodation ladder by 
that drawing, are you not? iy WER? 

Q. And you are indicating that the upper sec- 
tion is more horizontal than the steps of the ladder 
eall for? ArrrY es: 

Q. That is the section that you stated would be 
covered by the board with some cleats on it? 

(CES, 

Q. Have you often seen that done? 


XK. Niecs 
Q. Then, the lower section has the steps at their 
normal angle? A Giles: 


Q. There would be two pieces of that ladder 
would have to be suspended in two places by block 
and tackle? 

A. Here and here (indicating). 

Q. There and there (indicating) ? 

A. Yes. 

The Court: What does it take, about a 45-degree 
angle? 

The Witness: Approximately that. 

The Court: On the lateral side of the ladder 
to have a horizontal step? 

The Witness: Yes. 

Q.2 Gy ar. Williams): Would you also [54] 
indicate the handrail stanchions on the accommoda- 
tion ladder that you have referred to? 
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(Whereupon the witness draws on the blaek- 
board as requested.) 

Q. (By Mr. Williams): The stanchions that 
you have indicated there, how high are those, Mr. 
Zaleski? 

A. Oh, three, three and a half feet (indicating). 

Q. Three and a half feet. Do you know how high 
they were on this particular accommodation ladder 
aboard the Augustin Daly? 

A. No, I am not—I ean’t recall. 

Q@. You don't know if they were more or less 
than that ? 

A. I don’t remember. They may have been more, 
they may have been less. 

Q. Yes. 

A. Standard is about three and a half feet. 

Q. About three and a half fect is the standard 
length. 

You can resume the chair there. 

Mr. Zaleski, I just have one further question at 
the board there. Would you indicate the position 
of the liberty launch with relationship to the ac- 
commodation ladder? What position does it take 
alongside the vessel there? 

A. You mean as it is now? 

Q. Yes, as you have that accommodation ladder 
drawn in. 

(Witness draws on the blackboard). [55] 

Q. (By Mr. Williams): Yes. Now, TH takerit 
with the Jacob’s ladder the liberty launeh is di- 
rectly underneath the Jacob’s ladder? 
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A. Yes; about in here (indicating). 

Q. Yes. Do all the men go up that ladder at the 
same time or do they go up singly as they do on a 
Jacoh’s ladder? 

A. Oh, sometimes they go four or five at a time 
or maybe one or two. 

Q. Is the ladder sufficiently strong to support 
the weight of as many men as want to go up? 

A. eat 

Q. But, they don’t go up like they do on the 
Jacob’s ladder? Not one at a time or anything lke 
that ? A. No. 

Q. That structure and the steps and all that 1s 
rigid that you are walking on, is it not? 

A. Wee: 

Q. Is it up against the side of the ship? 

A. Not directly; swung out a little ways from 
the side of the ship. 

Q. What distance would you say, a foot or more 
or less? A. Approximately a foot. 

Mr. Williams: Yes. A foot from the side of the 
vessel. That’s all I have on that. Will you take the 
stand again? 

Mr. Zaleski, on cross-examination Mr. [56] Krause 
asked you a question somewhat as follows: ‘‘And 
you have seen the J acob’s ladder used for getting 
aboard and off a vessel when it is at anchor in a 
harbor, have you not?’’ And I believe your answer 
was ‘‘yes.’? Will you deseribe the circumstances 
under which you have seen a Jacob’s ladder em- 
ployed? A. Well, evken=— 
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Q. And who used it? 

A. Sometimes when the pilot comes aboard and, 
occasionally, a customs agent and, possibly, a doc- 
tor—and, the Japanese longshoremen use them but 
Americans won’t—and the only time I have ever 
used it is when the ship was under way leaving 
Singapore. The ship left early and we were 

Q. Would you speak up a little bit, please, Mr. 
Zaleski? 

A. Yes. We were-—the ship was leaving Singa- 
pore a little early, earlier than it was supposed to, so 
we were chasing it in a launch and they had the 
Jacob’s ladder over the side and we come up on it. 

@. Is the Jacob’s ladder occasionally used for 
ship’s business ashore, captain and various officers, 
for official business? 

A. Sometimes, yes, if only one or two are going 
to go ashore. 

Q. Yes. Have you scen it used for an entire 
crew for shore liberty other than this one instance 
at Saseho? A. I am not sure. I can’t recall. 

Q. Mr. Zaleski, after Mr. Farley’s injury, the 
SS Augustin Daly stopped at various other ports 


in the Orient, did it not? Ay Wes. 
Q. Did it, at times, anchor in the harbors of 
those various ports? de Wes. 


Q. Was the Jacob’s ladder thereafter used by 
the Augustin Daly for shore hberty ? 

A. I don’t believe so but I am not positive. I 
don’t think it was. 

Q. Did you go ashore at most liberty ports? 
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A. Yes, I think so. 

Q. Most of them you did? 

A. Yeah; all except Pusan and they wouldn’t 
let us go there. 

Q. Yes. Was Sasebo, Japan, the first port in 
which the Augustin Daly stopped after leaving the 
United States on its inter-Pacific voyage? 

A. I believe so. 

Mr. Williams: I have no further questions. 

The Court: Any further questions, Mr. Krause? 

Recross Examination 

Q. (By Mr. Krause): Mr. Zaleski, how long 
were these pilings on deck that were being dis- 
charged off the Augustin Daly? [58] 

A. TL don’t know. 

Q. You don’t know? A. No. 

Q. The length of the piling wouldn’t have any- 
thing to do with the use of the accommodation lad- 
der, would it? A. I don’t believe so, no. 

Q. These pilings were rafted when they got 
down in the water, were they not? 

A. I believe so. 

Q. So, there had to be a raft floating alongside 
the ship to put them in? A. No. 

Well, how did they take care of these pilings? 
Tied them together with lashings. 

They don't put them into a raft? 

Well, they build them into a raft. 

The boom sticks around them? 

Yes. 

In any event, you say that it doesn’t make 


orOoPOore 
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any difference how long they were as far as the 
use of the accommodation ladder was concerned ? 

A. No, I don’t believe it has any. 

Q. Now, what is it that holds this accommoda- 
tion ladder rigid, as you deseribed it? 

A. Well, structure. [59] 

Q. What? A. The structure it is built. 

Q. What is it that holds it rigid ? 

A. Well, now, what do you mean “rigid” ® In 
which way ? 

@. You used the word “figid;’ Nin alles. 
Now, you tell us what it means? 

A. Well, for one thing the steps ain't moving 
out from underneath the area and she doesn’ t have 
a tendeney to sway all around like your Jaeob’s 
ladder would. 

Q. Your Jacob’s ladder is resting against the 
steel side of the vessel and sways all around, does 
it? 

A. When you ascend it, it does. It has a tend- 
@ncy to. 

Q. As you are ascending ? A. Yes. 

Q. Now, what is holding the lower end of the 
accommodation ladder when it is in use? 

A. Both falls. 

Q. What are they made of 2 A. Rope. 

Q. Are they rigid when you step on them? 

& Wairly so. 

Q. All right. By “fairly so’? you mean that the 
accommodation ladder sags with you some when 
you step on it, is that correct? ee Wot (i607 
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Q. It doesn’t? 

A. (Witness shakes head.) 

Q. In addition to that, since it is hanging from 
a boat davit with a fall, in addition to sagging when 
you step on it it sways sideways too, doesn’t it? 

a A little. 

Q. Yes. And, tell us what you mean by rigid? 

A. Well, I mean by the ladder itself it—parts 
of the ladder doesn’t move. 


Q. This ladder is attached at the upper end—— 

A. Yes. 

Q. firmly to a platform, isn’t it? 

A. Yes. 

Q. And that could be said to be rigid, the upper 
end? A. Yes. 

Q. All right. Now, the lower ends are supported 
by rope falls? A. (Witness nods head.) 


Q. They run through blocks? 

A. (Witness nods head.) 

Q. When you step on the accommodation ladder 
you certainly have to take the slack out of the ropes 
to begin with, don’t you? 

A. Well, them are pretty heavy ropes. I don’t 
think a hundred and fifty pounds would take much 
slack out of them. [61] 

Q. All right. In addition to that there is nothing 
to prevent the accommodation ladder from swaying 
from side to side except when it would hit the side 
of the ship, isn’t that right? A. Yes. 

Q. On the outer side there is nothing to hold it 
what you might call rigid, is that correct ? 
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A. Well, just the tension of the boat falls. 

Q. Tension of the boat falls. Yes. On the dia- 
gram that you drew, Mr. Zaleski, does that show 
your liberty launch as being parallel to the steamer? 

=. Yes, 

Q. It shows it parallel to the steamer. How long 
was this launch that you saw there with Mr. Farley 
lying on it? 

A. Oh, twenty-five feet, I would imagine. 

Q. What was its beam? A. I don’t know. 

Q. Well, what would you estimate its beam to be, 
Mr. Zaleski? 

A. Oh, approximately five feet. 

Q. Twenty-five-foot vessel in length and a five- 
foot beam 2 A. (Witness nods head.) 

Q. Now, you haven’t attempted to draw this ves- 
sel in there with any regard to seale, have you? 

A. No, sir. 

Q. On that diagram ? [62] a... Nig: 

Q. How long is the accommodation ladder alto- 
gether ? 

A. Twenty to twenty-five feet, I imagine. 

Q. So, if this vessel was also twenty-five feet 
long it should be as long as the accommodation lad- 
der in the drawing, shouldn’t it? Ay. « Mes: 

Q. Have you got the accommodation ladder rest- 
ing on the ship in your drawing ? 

A. Yeah. The high part, top end, it is secured to 
the platform there. 

Q. Well, I mean, the accommodation ladder, is 
that resting on this little launch drawn below? 
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A. SNe 

®. Atasmot? A. No. 

Q. So, it is just supported by these falls of the— 
the boat falls? Ay Yes. 


Mr. Krause: I think that’s all. 


Redirect Examination—(Continued ) 
Q. (By Mr. Williams): Mr. Zaleski, would you 
know what the approximate weight of the accom- 
modation ladder is? A. No, I don’t. [63] 


Q. How is it moved from such position as it may — 


be in over to the position where it 1s hooked up for | 


use? Is that moved by hand? 

A. No; with the falls. 

Q. No. I mean, can a couple of men carry this 
accommodation ladder around? A. No. 

Q. How is it moved? 

A. Well, they generally use the winches. 

Q. The overhead boom? A. Yes. Uh huh. 

Q. Is the weight of the accommodation ladder 
itself, does it put a considerable tension on the 
ropes going up to the davits ? 

A. No, I wouldn’t think so; not too much. 

Q. Are those ropes slack when there is no one on 
the accommodation ladder or is it the weight of the 
ladder itself that holds it? 

A. Well, it’s enough to take up the slack but== 
and there is no strain on them. 

Q. You have seen an accommodation ladder 
rigged for use, have you seen the operation whereby 
it is set up and put into place? he “Siles "Sir: 
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Q. If the accommodation ladder is not in the 
position that [64] you have indicated, if it’s some- 
where else on the ship, how long would it take to 
rig it up? 

A. Well, if it was secured or over on the other 
side of the ship, if they only had the one and she 
Was over on the other side and, Say, she was on the 
starboard side and they wanted it on the port side 
it might take them, oh, possibly two hours, maybe. 

Q. Yes? 

A. All depends on what is in the way and how 
they do it. Sometimes they will just horse it over, 
take it apart and take the two sections apart and 
just horse it across the ship and put her back to- 
gether. 

Q. How long does it take to rig a Jacob’s ladder 
down ? A. Oh, ten minutes. 

Q. About ten minutes. What is necessary to be 
done ? 

A. Well, just throw it over the side and tie the 
ends on the ship. 

Mr. Williams: No further questions. 


Reeross Examination—(Continued) 

Q. (By Mr. Krause): My. Zaleski, I made a 
note to ask you this before. Generally speaking, un- 
til the vessel has come to anchor at her place where 
she is going to discharge cargo or to the dock, every- 
body that goes onto the vessel or leaves it does so by 
means of the pilot ladder, doesn't he? [65 ] 

a. WNoteat all times, no. 
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Q. Until the time that the vessel is at anchor or 
docked, don’t they leave—— A. Oh, yeah. 

Q. ——go aboard by the pilot ladder? 

A. Well, not all the time. 

Q. Well, what do they have out for them at 
other times? A. Accommodation ladder. 

®; An accommodation ladder. That has been 
rigged up while they were still at sea or when they 
were coming into the river? A. Yeah. 

Q. They put it out while they’re still at sea? 

A. No, not while they’re still at sea. 

Q. Yes. Now, how do the health officials board a 
vessel coming from overseas here in our own rivers, 
in the Willamette River, in the Columbia River? 

A. Jacoh’s ladder. 

Q. By the Jacob’s ladder. Those are the doctors 
6f the Public Health Service that come aboard in 
that way, isn’t that correct? Awehess 

Q. And, the immigration officials, how do they 
come aboard ? A. Jacob’s ladder. 

Mr. Krause: Same way. I think that’s all. [66] 

Mr. Williams: No further questions. 

The Court: That’s all, sir. You may step down. 

Mr. Williams: Your Honor, I could start with 
Mr. Farley. His testimony will take quite some time. 

The Court: Do you want to take a short recess ? 

Mr. Williams: Yes that would be fine, your 
Honor. 

The Court: All right. We will take a ten-minute 
recess. 

(Recess taken.) 
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JOHN FARLEY 
produced as a witness in his own behalf, being first 
duly sworn by the Judge, was examined, and testi- 
fied as follows: 


Direct Examination 

Q. (By Mr. Williams): May I have your name, 
please ? A. John Farley. 

Where do you reside, Mr. Farley? 
Reedville, Oregon. 

Reedville, Oregon? A. Reedville. 

How long have you resided there? 
Seventeen years. 

Are you the libelant in this case, Mr. Farley ? 
Yes, sir. 

Prior to your Injury what was your oceupa- 
tion? [67] A. Marine engineer. 

Q. What grade? 

A. Second assistant, unlimited. 

Q. That is the license that you hold from the 
Coast Guard 2 i. Ves) gir 

Q. Seeond assistant marine engineer, unlimited 2 

A. That’s right. 

Q. Unlimited horsepower ? A. Yes, sir. 

Q. How long have you gone to sea, Mr. Farley? 

A. A little over thirty years. 

Q. When did you start? 

A. I started around 1922, I guess. It was around 
In that time. Sailed out of here in 1923. I know 
that’s over thirty years ago. 

Q. What did you first sai] as? 

A. Hold passer. 


PPOPOOSS 
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Q. Beg your pardon? A. Hold passer. 
Q. And from that what other position? 
A. Wige. 


@, Micenstd——- 

A. Wiper, deck engineer, oiler, water tender, 
and then engineer. 

Q. Yes. Did you move up through the various 
categories [68] of engineer also? 

A. Iwent third and second but I just—I got the 
ticket right off the reel. Second assistant right off 
the reel. 

Q. How long did you sail as a second assistant 
engineer ? A. Since 1928. 

@. Yee: 

Have you sailed as first assistant engineer ? 

A. Thave sailed as first assistant engineer on the 
Francis W. Barker. That was put in during the 
war. 

@. Then, you were sailing on a temporary hi- 
cense. A. Temporary license. 

Q. As first? A. As first assistant. 

Q. Yes. During that period of time did you sail 
on one particular class of ship or several classes ? 

A. TI sailed on several classes: the passenger 
boats and freighters, steam schooners. 

Q. Since the war have you served on one partic- 
ular class of ship more than others ? 

A. Yes, sir. 

Q. What type is that? A. Liberty ship. 

Q. Liberty ship. The Augustin Daly involved in 
this case is a liberty ship, is it not? 
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A. That was a liberty ship. [69] 

Q. Yes. You signed articles aboard the Augustin 
Daly? 

A. Signed articles aboard the Augustin Daly 
about the 24th of Iebruary. 

Q. Were you employed by the ship prior to that 
date? A. Yes, sir 

Q. What? 

A. I went on about the—I think it was around 
the 4th or the 2nd of February. 

Q. You went on it? 

A. I got the job, then went down there and they 
signed on. 

Q. You signed the articles later on in February ? 

A. Wes, sir. 

Q. When you left the United States will you de- 
seribe your voyage when you first left Portland ? 

A. We left Portland and we went right—left out 
of here and went down the river and got in a colli- 
sion and then came on back again and they fixed the 
ship up and then we proceeded out again and went 
to Sasebo. 

Q. You left the second time early in March, was 
it, then? 

A. I couldn’t just sav when it was in March. It 
was in March, I guess, but I don’t know just what 
date. 

Q. Do you recall approximately what date you 
arrived in Sasebo ? A. The 2nd of April. 

Q. 2nd of April. When you arrived there was 
Shore liberty [70] immediately given? 
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‘A. WVesrsm: 

Q. How long was the ship at Sasebo? 

A. How long what? 

Q. How long was the ship at Sasebo? 

A. It was there the 6th—from the 2nd to the 
6th—the morning of the 6th. It left Sunday morn- 
ing around, ten, eleven o’clock. They said they 
was going to sail at that time, that’s what I heard 
that night. 

Q. I believe the log will show the Augustin Daly 
did sail on the 6th of April, 1952. That was the 
date you were injured, was it not? 

A. That is right. 

Q. From the date that shore liberty was first 
given until the date that you went ashore or until 
the date of your injury, did you go ashore during 
shore liberty ? 

A. No, sir. I only went ashore Saturday night. 

Q. Just the time when you were injured ? 

A. TI went over there and told the chief I was 
going to get a haircut and I went ashore. The 
launch comes back that leaves there at twelve 
o’clock and I went ashore and done a little shopping 
and bought some articles. 

Q. Just a moment, Mr. Farley. We will get to 
that in just a moment. I think you are a little bit 
ahead of me. An ese [GE] 

Q. But, that was the first time—this is the one 
and only time you went ashore at Sasebo ? 

Ww, “Wieb,si?- 

Q. Was on the day that you were injured? 
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Yes, sir. 

You went ashore on the 
oth at about what hour? 

After chow around six o’clock at night. 

Six at night. And, you returned the next day 
shortly after midnight, was it? A. Yes, sir. 

Q. Now, during the time that the ship was in 
the harbor in Saseho was it discharging its deck 
cargo? h. Yee Sir 

Q. Did it discharge any other cargo out of the 
hold? 

A. TI don’t know if they discharged any cargo 
out of the hold or not because I don't pay any atten- 
tion to that. 

Q. Yes. Your station is below deck, is it not 2 

A. Yes, sir. 

Q. Do you know for those days, April 2nd, April 
3rd, April 4th, April oth, and April 6th, what type 
of appliance was used to provide ingress and egress 
for erew members going on shore leaye? 

A. They had the Jacob’s ladder. 24) 

Q. Is that also referred to as the pilot’s ladder? 
Is that also referred to as the pulot’s ladder? 

A. The pilot comes up it too. 

Q. Well, it is known by that name too, isn’t it? 

A. Jacob’s ladder or pilot’s ladder. 

Q. Now, will you describe your actions when 
you left the ship to go on the liberty launch and 
what you did ashore? 

A. I went ashore with Harry Morgan and we 
.0th_——— 


A. « Sth, 


PPeoOD> 


112 John Farley vs. 


(Testimony of John Farley.) 
Q. Excuse me. Will you indicate the man’s name 
and what his position was on the ship, please? 


A. hat was one of the oilers aboard the ship. 
Q. Yes. 


A. Twent ashore with him and I told him I was 
going to get a haircut. And so he went across the 
strect into a little cafe and he says, “T will be over 
there and I will mect you when you get your hair- 
cut.” So, I went and got my haircut and went on 
over there where he was at. I went in there and J 
had a beer and we went on uptown and shopped 
around and I bought some trinkets and stuff to 
bring back to the ship with me. And when I got 
back to the little place in the — down from the 
wharf where they catch the motorboat—there is a 
little cafe there. Well, I was in that little cafe a 
year ago or before that and I was in there and I 
noticed the people was in there so I says, “Can I 
leave these packages in here?’’ And I went in there 
and I went out then [73] around the corner and I 
bought a couple of more kimonos. When I got fin- 
ished buying them I come on in and got my stuff 
and I said, ‘“Well,’”’ I says, “what time do we get 
the launch?” because it was around twelve o’clock 
then. 

So, I got my stuff and I went down towards the 
launch and then got on the launch and then away 
we went. 

Q. Was Mr. Harry Morgan with you from time 
to time during that evening? 
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A. Yes; he was with me uptown. He was shop- 
ping too. 

Q. Not continuously ? 

A. He was with me continuously right uptown 
right with me. And then he left me and went into a 
little place where he was at and I didn’t want to £0 
in there so I told him, I says, “I am going down to 
the cafe and I will put my stuff in there because 
I want to buy some more stuff.”? So, he went back 
into this little place where it was at right across the 
street from the barber shop. And, then I went back 
and put my stuff and went around the corner and 
bought me a couple of more kimonos and took them 
back to the ship. That was it. 

Q. Was there any other man that was with you 
from time to time while you were ashore there? 

A. No. Nobody. 

Q. Well, do you know Mr. Richard Pattox? 

A. Pattox? I met Pattox when he was in that 
little barroom when I went in there with my stuff. 
He was in there. [74] 

Q. What position does Mr. Pattox hold abgard 
the ship ? “A. <A wiper. 

Q. He is a wiper? A. <A wiper. 

Q. Both those men were in your general depart- 
ment aboard the Augustin Daly ? 

eeeeDhat’s right. 

@. And approximately how many men came 
ashore in the liberty launch with you, Mr. Farley, 
to the best of your recollection 2 

A. Well, I would say. maybe about eight or ten 
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men went into the liberty launch going over and, 
coming back, there may have been about twelve or 
fifteen men coming back in the liberty launch. 

Q. Now, approximately what time did the liberty 
launch leave the dock? 

A. Six o’clock. Or, you mean over at Sasebo ? 

Q. Leave the dock? 

A. Oh. It left the dock around twelve o’clock. 

Q. Around twelve o’clock. Was there any sched- 
uled time for its departure? 

A. Twelve o’clock is when they are supposed to 
leave out of there. 

Q. Had you been told? 

A. Yeah; I was told. 

Q. By someone aboard the ship that that was the 
time for [75] departure of the launch ? 

A. That’s right. 

Q. That was regular? 

A. Regular twelve o’clock. Tt’s a chartered 
launch and they just—so many times a day to leave 
over the dock. And, in the morning. 


Q. At specific hours? A. That’s right. 

Q. Who ran the launch ? A. What? 

Q. Were they ship’s personnel or someone else? 
A. The Japs. 

Q. They were Japanese? A. Japanese. 

Q. How much of a crew did this liberty launch 


have on it, how many persons? Do you know? 
A. Oh. On the Augustin Daly? 
Q. No; on the liberty launch? Was there more 
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than one Japanese person running the liberty 
launch ? 

A. That’s about all, I think, is just the one. 

Q. Just the pilot? 

A. Just the man driving it over, yes. 

Q. And approximately how long did it take to £0 
from the liberty launch—from the ship to shore, or 
return ? 

A. Takes about an hour, three quarters of an 
hour. About [76] an hour. I would say about an 
hour or close to it, anyway. 

Q@. Yes. Are there heavy tides in there or eur- 
rents? 

A. No, there is no eurrents in there because it is 
inside the breakwater. 

Q. Yes? 

A. See, it’s set around a big hill and it’s inside 
the hill, see? 

Q. Yes. All right. Now, when you got in the lib- 
erty launeh to return to the Augustin Daly you 
stated there were about twelve to fourteen men in 
there. Is that your testimony ? 

a. “That's right. 

@. And do you know the names of any of the 
other members? 

A. No, other than—well, all IT know is just Bat- 
tox and Morgan. That’s all I know. And, then, the 
big fat cook, I saw him there but T don’t know his 
mame or anything. And, I saw them other fellows in 
that barroom, them colored fellows in there, I saw 
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them in there but I didn’t—TI didn’t know their 
names at that time. 

Q. Yes. Now, when you returned on your return 
voyage from shore to the ship where were you sit- 
ting on the liberty launch, if you recall? 

A. I was back in the little—a little deck. They 
got a kind of a little hatch back on that liberty 
launch and I was settin’ back there and I was talk- 
ing to Morgan 

Q. Yes? [77] 

Be until we got—got up to the ship. T looked 
over and saw the ship there and he was pulling—he 
turned around and come on into the ship and I 
looked up and saw the ship and T just set there for 
awhile. And pretty soon he pulled alongside and 
when he did, why, I just took and eot up and 
walked up and in between a little house—in between 
a little runway in between the cabin of the house 
where they steer at. I got—I walked in between that 
little aisle and then I stood there and wasn’t there 
very long until—and I was just talking to Morgan 
when this man fell on me. 


Q. Now, you said you were sitting aft in this 
little liberty launch on the way back. First of all, 
approximately how long was the liberty launch? 

A. I’d say, oh, about twenty-five feet. 

Q. About how wide? How much—what was the 
beam of it? 

A. Oh, say eight or nine feet. Maybe eight feet, 
something like that. 
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Q. What spaces did they have in this liberty 
launch for the passengers to sit? 

A. Well, they got a little bit of a house in there 
but I didn't—I didn't look in there or nothing. 
They got a little place there maybe three or four 
fellows could go in there and sit if they wanted to 
if it was raining. The Japs sleep in there. Lot of 
them Japs sleep in there. T Just went and set on the 
hateh, T didn’t pay any attention to them. [78] But, 
they have little bits of cubbyholes where they sleep. 
They live on them, a lot of them do. 

Q. On your voyage back do you reeall any unu- 
sual activities and, if so, will you deseribe them 
with regard to other members returning with you? 

A. I didn’t pay any attention to sce anything out 
of the ordinary at all. All I did was went aboard 
and the rest of them come aboard and mniAt’s all. 
I never heard no activities, any noise or anvthing. 

Q. Did you hear any noise or boisterous activ- 
ity? A. No, T never heard nothing. 

Q. Yes. Now, as the launch stopped alongside 
the Jacob’s ladder where was the Jaeob’s ladder 
with relationship to the launch; that is to say, was 
it on the forward part of the launch, amidships, or 
aft, or where? 

A. It was—I think it was about the forward end 
of the launch just right off this little housing, 
around in there right close in there because T was 
standing at the housing when this man fell on me. 
So, I judge it was just about forward of the house 
here. 
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Ove Yest A. Where the ladder was. 

Q. When the launch stopped you said that you 
got up and walked forward. Did anyone else do that 
aboard the launch? 

A. Well, it was Morgan and I just—TI said, 
“Well, what [79] do you say we 59 up and get 
aboard?” So, we just got up and walked up there 
just slow. 

Q. Did all the men on the launch get up about 
the same time? 

A. Well, there was men forward and there was 
men all around on the launch but I just—I didn’t 
pay any attention to any of the other fellows at all. 

Q. Yes. Now, did you observe any of the persons 
going up the Jacob’s ladder? 

A. No, sir, I did not. 

Q. You didn’t. And this point where you were 
standing you said was near this wheelhouse? 

A. ene Sir. 

Q. Was it forward of the wheelhouse or back 
of it? 

A. It was forward of the wheelhouse. 

Q. Forward of it? ‘Ne Wes sis 

Q. Approximately how far were you from the 
Jacoh’s ladder where you were standing ? 

A. T would figure about five feet. That’s what I 
would just figure. I was just about five feet away 
from the ladder. 

Q. Was the liberty launch right up against the 
Jacob’s ladder or was it out from it a little or what? 

A. It could be out—it could be out a little ways 
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from the Jacob's ladder because they reach right 
out and grab a hold of the ladder and pull it out 
towards them and get [80] on, T know that. 

Q. Was the liberty launch fastened, tied to the 
ship in some manner? A. I don’t know. 

Q. Yes. Is there any place to tie—are there any 
cleats or eves or anything down there for a liberty 
launch to fasten ? 

A. No, sir; unless they throw the line up above 
on deck and wait for—and wait for a certain hour 
to let the launch ect out, or something like that. 
They could do that and hold it there while they’re 
there. 

Q. Now, Mr. Farley, as the liberty launch pulled 
in alongside the Augustin Daly, on which side of 
the Augustin Daly was it, port or starboard 2 

A. Port side. 

Q. Was the launch facing the same way as the 
ship? m. Ves six 

Q. Did vou look up on top of the ship? 

A. TI looked up. And when we was coming in I 
Just looked up at the ship when we was coming in. 
I said, ‘“‘There she is!"? 


Did you observe any deck cargo up there? 
No, sir. 
It had been unloaded ? ae Weseisir. 


Did you see anyone up there? [81] 
No, sir. I didn’t see anybody up there. 
Did you see anyone near the top of the Ja- 
eob’s ladder 2 
A. No, sir. I didn’t look up there. 


OPOOPe 
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Q. Now, you have stated that you were standing 
at a point about five feet from the Jacob’s ladder. 
Then what next occurred before you were hit, was 
there any activity, was there any noise, or what 
happened ? 

A. Well, I didn’t know nothing, I will tell you. 
I never heard anything. 

Q. Well, what were you doing there? 

A. I was just standing talking to Morgan and 
Pattox was there and I was just talking to Morgan 
when the man fell on me. That’s all I know. 

Q. Did you hear anyone yell prior? 

A. No, sir. I didn’t hear nobody yell because I 
didn’t hear nothing. 

Q. Did you see anyone move prior to them? 

A. Novem, 

Q. I mean, move rapidly on the deck of the lib- 
erty launch? 

A. I didn’t see anyone. I got hit and that’s all 
IT know. 

Q. Yes. Were you rendered unconscious by that? 

A. Well, 1 don’t— i was== T suppose I was 
knocked unconscious all right because T don’t ves 
member much even when I got in the hospital. I got 
in the hospital that morning and I—that’s all I 
know. [82] 

Q. Were the men that were with you, were they 
struck, do you know? 

A. Well, they told me later they were struck. ] 
don’t know a thing about it. 
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Q. Well, we don’t want—I will ask you to refer 
to page 6. No, not page 6, but April 6th of the 
rough log of the Augustin Daly. 


(Whereupon the Crier furnished the witness 
with the document mentioned.) 


The Witness: TI got to get glasses. 

Q. (By Mr. Williams): Sunday, April 6th. 

A. Yeah, I got to get glasses now. I got my 
glasses at home. 

Q. Oh, you don’t have your glasses with you? 

A. No, sir, I don’t have my glasses with me. 

Now, April 6th. Here is April the 6th. 

Q. Do you note an entry on it, it would be the 
upper right-hand side of that page, relating to your 
injury ? A. Yes, sir. 

Q. What does it sav? Read it? 

Wait, Mr Parley. I believe counsel wishes to 
object. 

Mr. Krause: Your Honor, that log is an exhibit. 
I don’t think we have to have the witness read por- 
tions of the log into the record because they ean be 
read by counsel [83] or the Court. 

The Court: Yes. 

Mr. Krause: And it isn’t customary to have a 
witness read out of an exhibit. 

The Court: Just call it to our attention, Mr. Wil- 
liams. 

Mr. Williams: I just wish to call to the Court’s 
attention the data contained therein particularly 
relating to these other two men. 
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The Court: Well, in the evidence, if you want to 
read it into the record, you may do so. 

Mr. Williams: I would like to do it. 

The Court: You may do so. 

Mr. Williams: All right. I would like to do that 
now, your Honor, and to then remove this witness 
from the stand. He has just brought us up to the 
point of his injury. He will have substantially 
more testimony to relate. I have another witness 
here that I wish to put on for a very short time 
just to introduce one document. 

The Court: Very well. Do you waive cross- 
examination? 

Mr. Krause: We will reserve it until later. 

The Court: Very well. 

Mr. Williams: You may step down, Mr. Farley. 

The entry reads as follows: ‘At anchor 0040, 
Sunday, April 6, 1952, at Sasebo, Japan, John Far- 


ley, second assistant engineer, suffered possible back — 


injury and broken [84] ribs while aboard liberty 
launch waiting to come aboard when Malcolme 
Potts, assistant cook, fell from the pilot’s ladder at 
main deck level approximately nineteen feet falling 
on Mr. Farley, Harry L. Morgan, oiler, and Richard 
Pattox, wiper. Mr. Farley was returned to shore by 
same boat for transfer to 8041 Station Hospital. 
Sent message via Naval Signal Station at Kobasak1 
to hospital requesting ambulance to meet launch.” 
That is all I wish to read at this time, your Honor. 
I would like to call Mr. Ralph Niles. Mr. Niles? 
The Court: You may do so. [85] 


Umted States of America 123 


RALPH FH. NILES 
produced at a witness on behalf of the libelant, be- 
ing first duly sworn by the Clerk, was examined, 
and testified as follows: 


Direct Examination 

Q. (By Mr. Williams): Your name is Ralph 
H. Niles? A. Wes, 

Q. What is your occupation, Mr. Niles? 

A. I am associate actuary at Standard Insur- 
ance Company. 

Q. Here in Portland, Oregon? A. Yies. 

Q. Do you reside in Portland, Oregon 2 

A. Outside; one of the suburbs. 

Mr. Williams: Mr. Bailiff, would you please 
hand Exhibits numbered 11 and 12 to Mr. Niles ? 

(Whereupon the Crier did as requested. ) 

Q. (By Mr. Williams): Have you Exhibit 11 
before you, Mr. Niles? hem Wee. 

Q. What is that exhibit denominated U. S. Life 
Table, 1949-1951 ? 

A. Actuarial tables based on United States Life 
Table. 

Q. Is that eleven? 

The Clerk: Ten is the one you want? 

Mr. Williams: Ten is the one I wish the witness 
to [86] refer to first. I wanted ten and then eleven. 
I’m sorry. 


Q. What is 
A. Number ten is the-—— 
Q. Yes? 


A. -~—United States Life Table, 1949 to 51. 
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Q. Do you know what 
The Court: May I interrupt, please? Number ten 

is the United States Life Table, 1949 to 51. 

Q. (By Mr. Williams): Who is the publisher of 
that document? 

A. It is published by the United States Depart- 
ment of Health, Education, and Welfare, Public 
Health Service, National Office of Vital Statistics. 

Q. What is the report based on as it states on it? 


A. Well, the face on it just says “The vital sta- 
tistics special reports, Life Table for 1949 to ’51.”’ 
But 

Q. Mr. Niles, do you use this document in your 
work commonly ? 


A. Not in connection with our life imsurance 
work. We have it in our office for reference. 

Q. I see. Now, will you please look at Exhibit 
Number 11? What is that? 

A. This is the actuarial tables, based on United 
States Life Tables 1949 to ’O1. 

Q. Who is the publisher of that? 

A. That is published by the United States De- 
partment of Health, Education, and Welfare, Pub- 
lic Health Service, [87] National Office of Vital 
Statistics. 

Q. Now, Mr. Niles, will you refer to the table 
therein which has actuarial statistics for American 
white males and do you find the age fifty-eight for 


American white males on one of the pages? 
Ay Yes 
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Q. Now, going across the column to the left 
what is the last figure that appears opposite that 
age? A. You mean to the right, don’t you? 

Q. Yes; to the right. Exeuse me. I'm Sorry. 

A. United States white males in the last eolumn 
shows the values of 8 sub X. You want the amount ? 

Q. Well, yes. What does it give for 

A. Por age fifty-eight 13.3735. 

Q. For age fifty-eight? A, Yes. 

@.. 8735. Now 

Mr. Krause: What is that, money that you are 
talking about? 


Mr. Williams: No, it isn’t. He will explain what 
it says. 

Mr. Krause: Well, this is an exlnibit, vour Honor. 
It is published by the Government. Now, I can read 
it, the Court ean read it, counsel can read it into 
the record but I can’t cheek this witness to sce 
whether he is reading the [88] figures. 

Lhe Court: I understand that, 

Mr. Williams: Your Honor, this is merely 

Lhe Witness: I’m sorry. I was on the wrong 
page. 

Mr. Williams: Oh, are you? 

Mr. Krause: Now 

Mr. Williams: The witness is going to explain the 
mse of it. 

The Court: Just a moment. I’m awfully sorry, 
I’m not accustomed enough to the courtroom vet. 
I actually did not hear the witness and I’m going 
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to ask the Court Reporter to go back and read his 
last several questions for me. 

(Whereupon the previous question beginning 
“Q. Now, Mr. Niles, will you refer to the table 
therein which has actuarial statistics...” and 
the following testimony up to the point of Mr. 
Krause’s objection was read by the Court Re- 
porter.) 

The Court: Now, there is no particular reason 
for the witness reading into the record the docu- 
ment which has been received. And, I would suggest 
that since the documents have been identified that 
you now move their admission and then I can cross 
the bridge. 

Mr. Williams: Oh, I regret that T haven’t already 
done [89] that, Your Honor. I do move their ad- 
mission into evidence. 

The Court: Any objection? 

Mr. Krause: We have no objection, Your Honor. 

The Court: They will be received. 

(Whereupon the documents identified by the 
witness as United States Life Tables previously 
marked for identification as Libelant’s Exhibits 
10 and 11 were thereupon received in evidence. ) 

The Court: Now, they may speak for themselves. 
If there is any explanation due you may ask the 
witness about it. 

Mr. Williams: I feel there is, Your Honor. 
That’s all I have been trying to get to. 

The Court: All right. 

Q. (By Mr. Williams): Now, again, Mr. Niles, 
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opposite the age fifty-eight for American white 
males what is the last—there is a figure in the last 
column to the right, is there not? 

A. ‘There is a series of tables for United States 
white males at various interest rates. 

Q. Yes? 

A. The most appropriate interest rave, Inamy 
opinion, would be 3 per cent and the last figure in 
it to the right opposite age fifty-eight and the 3- 
per-cent tables is 12.1358. [90] 

Q. Now, will you tell the Court—well, first of 
all, is there a heading for that column and what is 
the heading ? A. The heading is A sub X. 

Q. Asub X? ine Mes 

Q. What does that mean? What does that eol- 
umn denote ? 

A. A indicates an annuity. It is a common nota- 
tion in actuarial science to indicate an annuity. The 
X subscript indicates the age at which the annuity 
is to start. This represents a whole life annuity 
starting at the age shown in the left-hand column. 

Q. Starting at age fifty-eight? 

A. In this éase, age fifty-eight. 

Q. Now, what application is to be made of that 
figure? I mean, what does that mean? 

A. That life annuity value represents a present 
value to a man aged fifty-eight of an income of 
one dollar per year payable as long as he shall live. 

Q. That is not on life expectancy but for his 
lifetime ? 

A. For his lifetime no matter how long he lives. 
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Q. Then, if we were to assume that a man had 
an income, let’s say, of a thousand dollars a year 
and he was aged fifty-eight; that istorsay, to pro- 
vide him with an income of a thousand dollars a 
year for his lifetime you would multiply one thou- 
sand times that figure? [91] 

A. That is correct. 

Q. The answer in that case would be $12,135.80. 

T have no further questions. 

The Court: Cross-examine? 


Cross Examination 

Q. (By Mr. Krause): Mr. Niles, what are these 
tables based upon, first of all, the United States 
Life Table? 

A. They are based upon the 1950 census and the 
death statistics during the years 1949 to i. 

Q. That is the expectancy of life, then, is taken 
from the experience during two years, is that cor- 
rect? 

A. Well, during a period of three years: 1949 to 
and including ’o1. 


Q. Oh. It ineludes 1949, 1950, and 1951? 

A. That is right. 

Q. That is the deaths occurring in that time? 

fe oes. 

Q. They are used as the basis for determining 
what a person’s expectancy of life is? ty, “Sieg: 


©. That takes in all deaths at any rate and all 
people living at that time in the United States? 
%. We: 
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Q. It has no relationship to occupation, does it? 

A. No. It includes all oceupations. 

Q. All oceupations from the least hazardous and 
exacting to the most hazardous and exhausting ? 

A. Yes. 

Q. Does the line of work that a man has followed 
during his lifetime have any bearing upon his ex- 
pectancy of life? A. Yes. 

Mr. Williams: Your Honor, I feel that isn't the 
question for this expert. That is not a proper cross- 
examination. 

You are asking him a medical question, aren‘t 
you, not an actuarial one? 

The Court: JI misunderstood the question, then. 
May I have it again so I will be sure? 

Mr. Krause: I thought it was an actuarial ques- 
tion. 

(Last question and answer read by the Court 
Reporter.) 

The Court: I think that is a matter of common 
knowledge. 

Mr. Williams: I do too, your Honor, but nothing 
particularly for an expert. 

Mr. Krause: Maybe I don’t understand what is 
going on here, Your Honor. There were tables in- 
troduced here. 

The Court: I wonder, Mr. Krause, if vou don't 
have in mind what I thought vou had in mind as 
to whether or not these tables take into considera- 
tion the occupation of the individual]? P98) 

Mr. Krause: Well, he said they didn’t. 
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The Court: Well, that was what I understood 
and I thought that was just an extension of that 
remark. 

Mr. Krause: Yes, that was. 

The Court: I think that is competent inquiry so 
far as this testimony is concerned but I am inclined 
to agree with counsel that it is a well-known fact 
that occupations, whether hazardous or not, may be 
taken into consideration by any person in deter- 
mining what the ultimate expectations might be. 
T think it is more an argument. ' 

Mr. Krause: But, an actuary that sets up the— 
now, he read some figures or they were talking 
about figures upon which he 1s computing what a 
man would have to have to give him an annuity of 
so much for the balance of his years if he was fifty- 
eight at the time it was to start. Now, then, I 
wanted to inquire and to see just what factors go 
into this thing. I don’t know anything about these 
U.S. tables and I assume that since Mr. Niles was 
an actuary with an insurance company that We 
would be the man. Otherwise, I don’t understand 
why he was brought here because he doesn’t know 
anything more about these tables than what we can 
read in them. I wanted to inquire from him just 
what the nature of the table is so we know how to 
apply them. 

The Court: I think vou certainly have that right, 
Mr. Krause. But, I am inclined to agree with [94] 
counsel that your last question doesn’t go to that 
inquiry. I think your first one did. 
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Q. (By Mr. Krause): Now, the tables are sepa- 
rated for men and women, are they? A. Wes. 
Q. That is male and female? Au “Yies. 

Q. As far as these U.S. Life Tables are con- 
eerned they have nothing to do with the insured’s 
mortality ? “a. No. 

Q. Beg your pardon? & No: 

Q. If those tables were based upon a longer 
period of time than three years, ’49 to Ol, it would 
be likely that different results would be obtained, 
would it not? A. Possibly 

Qo. Well 

A. ‘There are many factors that enter into the 
thing. 

Q. If you took the years earlier than ’49 the 
probabilities are that the expectancy would be 
lower? Ax» Nes. 

Q. Is that correct? A. That is correct. 

Q. If yon took the years following 1952 the 
expectancy would probably be longer, isn’t that cor- 
mect.? {95 ] 

A. Yes, we would expect that. The mortality 
rate has been reducing and 

Q. Yes. The mortality rate is being reduced, 
yes. Now, when you say that the mortality rate is 
being redueed most of the increase in the average 
span of life is due to the prevention of disease and 
deaths of children? 

Mr. Williams: Your Honor, I don’t think this 
is an actuarial question and I will object. It is more 
in the realm of medicine. 
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The Court: I disagree with you. Those are all 
statistics which the actuary had to work with. He 
may get his information from a medical source but 
that is what he has to work with, how many people 
were born and how many people died. 

Mr. Williams: I didn’t understand that to be 
the question. 

Q. (By Mr. Krause): Do you know the ques- 
tion, Mr. Niles? 

A. Yes. In my opinion that was true up to, 
possibly, fifteen or twenty years ago, but at the pres- 
ent time there are improvements being made at the 
older ages which tend to increase the life expectancy 
at the older ages as well as at the younger ages. 

Q. Well, both factors must now be taken into 
account, must they not? ine Y@se 

Q. As children’s diseases are eliminated that is a 
factor in determining expectancy? [96] 

A. (Witness nods head.) 

Q. As the diseases of old age are brought under 
control there may be some increase in expectancy 
there, is that generally correct? 

A. Yes, that is correct. And, the statistics show 
that there has been improvement at the older ages. 

Q. Yes. Now, what I would like to know under 
these United States Tables, when they have figured 
the expectancy of a man of fifty-eight in that period 
from 749 to ’51 did they take only people at that 
age in order to determine that or is it based upon 
people at all ages? 

A. It is based on the people at all ages. 
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Q. All ages? 

A. All ages fifty-eight and over. 

Q. ‘There is no attempt being made to get the 
exact expectancy of life from people fifty-eight 
years of age? 

A. There is no way of doing that based on a 
three-year period because they don’t know how 
many people are aged fifty-eight. Now, how long 
they will live, how many of them will die at each 
age inthe future—— 

Q. No. But of course, if you took all people 
aged fifty-eight twenty years ago you would come 
close to it, would you not? 

A. If you took people fifty-eight twenty years 
ago they would be subject to the mortality that was 
expericneed [97] during the previous twenty years. 
And, the mortality rate at the present time is lower 
than it was twenty years ago. 

Q. Yes. But, we know how much it has been 
reduced to, don’t we? ie Ves. 

Q. We know how much the average length of 
life has been increased in those last twenty years, 
don’t we ? A Yes, 

Q. So that if you added that figure to it and 
took the age fifty-eight then you would have made 
allowance for the improvement generally ? 

A. If you were to do that you would arrive at 
a larger expectancy than would be shown by this 
table. This table is based on the mortahty rates 
experienced during the three-year period, 1949 to 
1. Mortality rates at each age, that is the rate of 
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mortality, number of people who died out of a thou- 
sand are determined at each age and based on those 
rates of mortality a life table is prepared. These 
annuity values which have been presented in evi- | 
dence are based on the life table. That is based 
upon those mortality rates. 

Q. Taking them age by age? | 

A. That is correct. 

Q. Now, do those annuity tables—have they 
taken into account the cost of—well, we will say, | 
doing business, investing money. [98 | A. No. 

Q. In order to develop it? 

A. They have taken into account only mortality 
rates and interest. 

Q. They have taken into account mortality rate — 
and a 3 per cent interest rate? 

A. 3 per cent interest, yes. : 
Q. They are, then, not annuity tables that any 
insurance company has used? 

A. No, they are not. | 

Q. Are there any figures that are used by actu- : 
aries based upon—well, any figures used that actu- | 
aries have that show the differences in expectancy | 
of men in different occupations ? | 

A. So far as I know there are no mortality tables | 
prepared for different occupations. The insurance | 
companies charge higher premiums for different | 
occupations but they are not based upon mortality | 
tables compiled for the separate occupations. So | 
that the life expectancy would not be available for : 
different occupations. 
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Q. But, generally, the insurance companies 
charge higher rates with respect to occupations that 
are regarded as more hazardous? 

A. That is correct. 

Q. Also, that people in that occupation have a 
lower expectancy ? [99] 

A. Yes, they are assumed to have a higher rate 
of mortality which automatically gives them a lower 
hfe expectaney. 

Q. Now, is the work of an engineer going to sea 
a more hazardous occupation than occupations 
ashore ? 

A. Tam not qualified to answer that. 

Q. And you don’t know 

A. I don’t know. 

Q. Whether rates are adjusted? 

A. There are tables available. I don’t work with 
them. There are tables available at the office and I 
would have to refer to those tables before I would 
want to answer it. 

Mr. Krause: Yes. I think that’s all. Thank you, 
Mr. Niles. 

Mr. Williams: Just one more question. 

Redirect Examination 

Q. (By Mr. Williams): Mr. Niles, these tables, 
besides being broken down as to males and females, 
are broken down between whites and non-whites, 
are they not? i. «Viese 

Mr. Williams: That’s all. 

The Court: We will adjourn until ten o’clock 
tomorrow morning. 
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(Whereupon Court adjourned to be recon- 
vened at 10:00 o’clock a.m. July 28, 1955.) [100] 


Morning Session 
(Whereupon the Court convened at 10:00 
o’clock a.m., pursuant to adjournment.) 
Mr. Williams: Call Captain M. D. McRae. 


CAPTAIN M. D. McRAE 
produced as a witness on behalf of the libelant, 
being first duly sworn by the Clerk, was examined, 
and testified as follows: 


Direct Examination 

Q. (By Mr. Williams): May I have your name, 
please, for the record? 
Captain M. D. McRae. M-c-R-a-e (spelling). 
Where do you reside, Captain? 
At 2515 Northeast 9th. 
In Portland, Oregon? 
Portland, Oregon. Right. 
How long have you resided in Portland? 
In Portland? 
Yes? A. Ten years. 
What is your present employment, Captain? 
T am Representative of the Masters, Mates 
and Pilots Local number 90. 

Q. Is that group the masters, mates, and pilots, 
of this area—how big is it? [101] 
Of the Portland area? 
Of Portland. 
Including other ports of the State of Oregon. 
And how long have you held that position? 
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A. I have been here for ten years. 

Q. In that employment? 

A. (Witness nods head.) 

Q. Prior to that what was your occupation or 
following ? 

A. Well, I was going to sea prior to that. 

Q. As what? 

A. In any wheres from 1927 I had my master’s 
license and I been in any capacity regarding officer’s 
capacity aboard a ship since that time. 

In 1927 you had your ships’ master license? 
No, not the master’s license. 

Oh? A. J had my first license. 

Your first mate’s license? 

That’s right. 

You have been a Master for how long? 

Yes. I been a Master for about ten years. 
About ten years. What class of vessels did 
you sail, all classes? 

A. Weil, mostly liberty ships after the war 
started. Before that there was some merchant mar- 
me. Those trans-marine boats. [102] They were 
built on the East Coast during World War TJ. 

Q. Yes. 

A. Then, of course, on all kinds of coastwise 
boats including the H. F. Alexander—all of those 
boats—for the Pacific Steamship Company—the old 
Pacific Steamship Company. 

Q. Have your voyages taken you various points 
and places in the world? 
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A. Yeah; most any place in the world, you might 
say. 

Q. Have you made trans-Pacifie voyages ? 

A. All around the world. 

Q. Yes. Now, Captain, when a ship is im alia 
bor at anchor whose duty is it to determine what 
type—oh, first of all T will ask you who determines 
whether shore liberty shall be given ? 

A. The Master of the vessel. 

Q. Yes. Who determines what appliances shall 
be used to enable the crew on shore liberty to leave 
the deck of the vessel and get to a liberty launch to 
go ashore and return ? 

A. That is the duty of the Master of the vessel 
too in the exception that he might be ashore then 
it is the first mate’s duty. 

Q. The first mate’s duty in his absence? 

A. Yeah. 

Q. What duties do engineer officers of the [103] | 
ship have with regard to that particular function? — 
A. Engineers have nothing to do with that par- 
ticular function. | 

Q. They don’t select the method or 

A. Definitely not. } 

Q. Yes. What is the duty of Engineers Depart-_ 
ment in general? The engineer office, what are 
they ? A. Their duty is in the engine room. 

Q. To keep the ship in good 
A. To keep the ship and the engines going and 
to keep the engine room in condition, whether she | 
is seaworthy. And also their duty is to take their 
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orders from the bridge like any other of the crew. 
Their orders comes from the bridge. 


Q. Does the second assistant engineer take his 
orders directly from you or through his chief or 
what? 

A. He takes his orders from the chief engineer 
with the exception if he happens to be on watch 
and in charge of the engine room alone which at 
times the engineer is asleep he gets his orders direct 
from the bridge. 


Q. Now, are engine-room officers, and that is to 
say, a chief engineer, first assistant engineer, or 
second assistant engineer, are they general officers 
of the ship? 


A. Well, the term officer is something that has 
been handed down. In other words, why, on a mer- 
chant marine vessel the master of the ship, the first 
mate, the second mate, third mate, and fourth mate, 
their license, when they get it, are [104] marked 
that way; not second officer, first officer, third offi- 
cer, or so.on. Their license is marked First Mate, 
Second Mate, Third Mate; same with the engineers. 
On their license their licenses are not marked offi- 
eer at all, their license is marked First Assistant 
Engineer, Second Assistant Engineer, Third Assist- 
ant Engineer. And, they have, of course—that’s 
the way they are licensed. They have junior as- 
sistant, and so forth. But, in order to be a junior 
assistant, and so forth, you still got to carry a third 
mate’s license. So, these are the licenses issued by 
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the United States Coast Guard and that’s the way 
they’re written up. 

On the articles that the ship is signed the articles 
are signed exactly the same way, not officer but First 
Mate, Second Mate, Third Mate, Fourth Mate. 
Same with the engineers, First Assistant, Second 
Assistant Engineer, Third Assistant Engineer, Jun- 
ior Engineer, so on. They’re not marked officer. 
The term officer is something that has carried on 
down from the old days. 

Of course, naturally, we use it a lot. If somebody 
happens to come aboard and they ask for the second 
officer, why, that means the officer of the deck. 

Q. Yes? 

A. But, actually, when it comes down to it it’s 
not officially. 

Q. Yes. Who is the representative on the ship 
of the [105] ship owners? 

A. The Master is sole representative of the ship 
owner aboard the vessel. 

Q. Now, Captain, have you been in port numer- 
ous times over your carcer where the ship was 
anchored at anchor in a harbor? A. Wes, Ivhawe: 

Q. Where shore liberty was given ? 

iy Wes, Pehave: 

Q. You have ordered shore liberty for your men 
several times under those circumstances? 

A. GY espelmhave: 

Q. What is a safe means to provide ingress and 
egress from the vessel to the liberty launch and 
return to the ship? 


United States of America 141 


(Testimony of Captain M. D. McRae.) 

A. Will you say that again? I didn’t quite get 
you. 

Q. What is a safe means by which to gain egress 
and ingress from the deck of the vessel down to a 
liberty launch and, of course, in returning from a 
liberty launch back up to the vessel 2 

A. It is the accommodation ladder. 

Q. Is a so-called pilot’s or Jacob’s ladder a safe 
means to provide ingress and egress for a crew on 
shore liberty while a vessel is anchored at the 
harbor ? 

A. No. It is not considered a safe means for 
regular liberty crews going ashore. The accommo- 
dation ladder is there for that purpose and should 
be used at all times when [106] crew is going on 
shore liberty and coming back from shore liberty, 
not the Jacob’s ladder. 

Q. What is a Jacob’s ladder customarily used 
for? 

A. Well, it is customarily used for mostly in 
emergency, pilots coming aboard, and also where 
there is no crew liberty sometimes they use it if the 
ship is anchored for only a short time for the 
Master and the—whoever he might decide to take 
ashore with him to help him out in clearing the 
ship and entering the ship, but not as a rule. The 
Jacob’s ladder is not used for shore liberty for the 
crew. 

Q. Is a Jacob’s ladder sometimes used for spe- 
cific duties of certain members of the ship ashore? 
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A. No—you mean taking certain members of the 
ship to 

Q. For example, say that only an engineer is 
required to go to shore to measure some bunkers, 
or something like that? A. Well, he—— 

Q. Or taking on fuel? 

A. If he—if the ship—if there was no shore lib- 
erty for the crew? 

a. ies: 

A. He would have to go ashore then in conjune- 
tion with somebody that the Master might order to 
go with him or get his orders from the Master to 
be able to do that. 

Q. Yes? 

A. He is not supposed to take it under himself 
to go [107] ashore when there is no shore liberty 
for the crew without getting permission from the 
Master or the chief engineer. He could get per- 
mission from the chief engineer but the chief engi- 
neer would have to get permission from the Master 
too. He is still under the Master. 

Q. Captain, under those circumstances if just 
one or two men that you refer to were going ashore 
what appliance would be used then for 

A. Well, it all depends. If there was no shore 


liberty, if the Master didn’t go ashore with him © 


himself, he would send another mate ashore with 
him. 

Q. Yes. What would they provide to get from 
the deck of the vessel down there? 

A. Well, the proper thing would be to use the 
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accommodation ladder but sometimes they did use 
the Jacoh’s ladder for just a couple of men or some- 
thing like that 

DiooX es: 

A. where there was men with them to see 
that they did the right thing and came aboard the 
right way. And, as I say, we never let them go 
alone. 

Q. Yes. Now, Captain, why do you say that an 
accommodation ladder is a safe method of getting— 
providing ingress and egress for shore liberty for 
a crew and that a Jacob’s ladder is not safe? What 
are your reasons for that? 

A. Well, naturally, the accommodation ladder 
is safer [108] because it’s rigged, » . 

Mr. Krause: Well, your Honor, I want to object 
to this because it is not a question of whether the 
accommodation ladder is safer because the ship 
owner is not obligated to furnish the safest method. 
The question is whether a pilot’s ladder or accommo- 
dation ladder is not a safe method of getting aboard 
or leaving a vessel. And, the witness says that the 
accommodation ladder is safer and I move to strike 
that. 

The Court: Yes, I think that is correct. That is 
purely a conclusion in the matter. 

Mr. Williams: ‘Your Honor, the deposition of 
certain officers of the ship have not yet been intro- 
duced in evidence, contend, however, that the Ja- 
cob’s ladder is safer. I feel that at least at that 
time—— 
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The Court: You mean that is testimony on be- 
half of the defendant? 

Mr. Williams: Yes. 

The Court: All right. If that be true you are 
attempting to answer that. 

Mr. Krause: Well, your Honor, may I say this 
that there was no judge to rule on the admissibility. 

The Court: I understand that, Mr. Krause. 

Mr. Krause: And, therefore, that evidence, if 
counsel objects to it, will not be before the Court 
javer. 

The Court: That’s what I anticipated. That’s 
the [109] reason I suggested that in any event this 
testimony would only be admissible in rebuttal. 

Mr. Krause: I’m sorry. 

Mr. Williams: I realize that. 

Q. Captain McRae, you understand the Court’s 
ruling on the point of objection raised by Mr. 
Krause ? As lida 

Q. That is, you are not required or asked to say 
which is really safer. But, my question was why do 
you say that an accommodation ladder is safe to 
provide shore liberty for a crew and a Jacob’s 


ladder is not safe? That is my question. You don’t | 
need to state that one is safer than the other, just | 


state your reasons for that. 


A. The accommodation ladder, naturally, is the | 


safe thing because that’s—for years the accommoda- 
tion ladder has been the connection between the ship 


and shore and the safest way for the erew to go | 


ashore and come on board again, not the Jacob’s 


i 
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ladder. If the Jacob’s ladder was a safe—consid- 
ered to be the safest way for men to come back on 
board the ship or to go ashore from the ship we 
wouldn’t have to have an accommodation ladder 
there at all which is a very costly thing. 

Q. You mean the accommodation ladder is? 

A. Yes. It costs a lot of money to make an ae- 
commodation ladder and it don’t cost very much to 
get a Jacoh’s ladder. [110] 

Q. Does it cost more in terms of time in rigging 
an accommodation ladder over a Jacob’s ladder? 

A. Well, yes. Yes, it takes sometimes at least 
an hour and maybe a little bit more. But, most of 
the time before the ship arrives at port and we 
know we are coming in and going to anchor or are 
going to the dock we can do most of the rigging 
with the crew and have the accommodation ladder 
ready to lower away as soon as you get alongside the 
dock or get it anchored. It’s on a bridle with a 
tackle hitched up to a davit on the boat deck and 
you get it all fixed up all ready. When you get to 
anchor or get to the dock you can lower it down 
and that’s all. 

Mr. Krause: Now, your Honor, I move to strike 
all of the Captain’s testimony with respect to the 
comparison of the two ladders because all that I 
heard was that the accommodation ladder was safer 
than the pilot's ladder and nothing regarding the 
matters that counsel asked for in his question as to 
why the accommodation ladder was safe whereas the 
pilot ladder was not safe. 
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The Court: Yes. I think the witness’ statement 
in connection with the answer to counsel’s question 
is merely a matter of argument and a description 
of rigging up the accommodation ladder. And, 
that’s not the point of the inquiry. 

Mr. Williams: Your Honor, the question to the 
witness— [111] the last question was does it take 
more time to rig one than the other and I think that 
is a perfectly proper thing to ask. 

The Court: How is that material? It does not 
matter how much time it takes. The ship owner 1s 
responsible to get a safe place. 

Mr. Williams: I think it would go to show that 
it is a practical device to be used which can always 
be shown in these employer liability cases if you 
show the existence of a good practicable device and 
it was not used it is permissible to show that in 
order that such a device existed and was not used. 

The Court: Well, perhaps I misunderstand the 
Captain’s testimony. His whole testimony was dis- 
paraging to the use of the accommodation ladder 
because it took longer and was more expensive, it 
cost more. If that is your intent to show that that 
is practicable, why, it seems to me that that essen- 
tial is not the meaning of the Captain’s testimony. 

Mr. Williams: I wish it could be reread to the 
Court. I don’t think that it carries 

The Court: I heard the testimony, Mr. Williams. 
Now, I think that what you are attempting to do 
is to anticipate the defense of the defendant in this 
cause. Now, the burden of your proof is that the 
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Jaeob’s ladder which is admittedly used was not 
safe. That’s your proposition in the case. Pe a 
then some other matter comes in on the defense you 
will be able to meet that in rebuttal. TI think that 
is What you are attempting to do by asking these 
questions. 

Q. (By Mr. Williams): Captain McRae, what 
reason do you have for saying that a Jacoh’s ladder 
is not a safe means of providing ingress and egress 
for crew members going to and returning from 
shore liberty without saying anything about this 
other device, the accommodation ladder and without 
discussing that for the moment? Can you give 
reasons why you consider the Jacob’s ladder is not 
safe? 

A. Well, under conditions which arise more SO 
in the crew coming back aboard the ship, a Jacob’s 
ladder is something that you have to have both 
hands and both feet to come up. In other words, 
why, if you—if you are not in a—coming up a 
Jacob’s ladder holding on by one hand, or anything 
like that, you have got to use your both feet and 
both hands to come up a Jacob’s ladder. And, you 
got to be—if you—if it is a long way down, nine- 
teen, twenty feet, twenty-five feet, you just don’t 
make that without having a little energy to do it. 
You got to be—watch every move you make coming 
up on a Jacob’s ladder, especially. Going down it’s 
not so bad. But, coming up a Jacob’s ladder you 
got to hold on with both hands and with both feet. 
And, if it is a long way up there by the time you get 
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to the top of the ladder if you’re especially a heavy 
man or a little bit on the weak side, or [112-A] some- 
thing, you get pretty well puffed up—puffed out by 
the time you get to the top of it. And, there should 
be a man there at the top of the Jacob’s ladder to 
help you over the last few humps, over the humpy 
last minute. 

Mr. Krause: I move to strike the latter testi- 
mony, your Honor, on the grounds it is not one 
of the issues in the case. There is no contention 
made that there should have been a man there to 
help anybody over the rail as far as anything I have 
discovered in the case so far. 

Mr. Williams: I will have to disagree with that, 
your Honor. 4 

The Court: Let counsel make his record. 

Mr. Krause: Furthermore, it was not ealled for 
by the question itself and was not responsive. 

The Court: It was a voluntary statement. 

Mr. Williams: TI will agree it was not responsive 
to the question but there is such an issue. An issue 
is made in the pre-trial order, your Honor, with 
regard to the matter that Mr. Krause objected to. 
T will read it in just a moment. It is Libelant’s 
Contention Number 2f. ‘Respondent was negligent 
for having failed to supervise the boarding of said 
vessel by crew members ascending said pilot or 
Jacob’s ladder while returning from shore liberty.” 

The Court: Well, we will cross that bridge when 
we get to it. The statement of the witness to the 
effect that [113] there should be a man at the rail 
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to help him over the rail is stricken from the record 
because it is not responsive to the question. 

Now, you ean phrase your proper question when 
we get to that issue. 

Mr. Williams: I will, your Honor. 

Q. Captain McRae, is there any rule or practice 
with regard to a man being on deck watch, a sailor 
or an officer, when crew members are returning from 
shore liberty ? 

A. When a ship is at anchor there is a deck 
officer in charge at all times even at the dock, not 
alone at anchor. And, it certainly is the rule and 
the practice that when the boat leaves for shore— 
the liberty boat leaves for shore that the deck officer 
either be there himself or have a man assigned from 
the deck erew to be there at the time the liberty boat 
goes ashore. And, the same thing should happen 
when the liberty boat returns to take the erew back 
aboard the vessel, absolutely is their duty to be 
there and 


Q. Captain McRae, is it your testimony that 
when a man reaches the top of the Jaeoh’s ladder 
and is just about ready to go over the rail, if he 
has climbed a long distance his energy is fairly well 
Spent at that point, is that what you said ? 

#. That’s right. I don’t care whether—how— 
how good a man he may be he is going to get puffed 
by the time he gets to the top of that ladder if he 
has got to come up a [114] long way. 


Q. If the ladder goes over the rail what docs 
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the man have to hold onto as he gets up to the top 
there? 

A. He has practically got nothing to hold onto, 
only to reach over the gunwale and grab from the 
inside on the—it turns that way. There is an angle 
ivon that turns, he can catch it inside on the angle 
iron to pull himself over the railing. Actually, the 
ships have a little ladder built about that—just 
about the height of the bulwark (demonstrating) 
with two or three steps on it and they set that on 
them for to step on to get down to the main deck. 

Q. Get down? 

A. Yes; get down to the main deck. But, he is 
not—sometimes they lash it and sometimes they 
don’t. But, it should be lashed. 

QO. Isieyour opinion that a deck wateh should 
be provided to assist men coming over the rail on 
the Jacob’s ladder? A. Certainly. 

Mr. Krause: Just a moment, Captain. 

The Witness: Certainly. 

Mr. Krause: The pleadings say “supervision,” — 
your Honor. Now, if there is going to be an issue — 
I would like to be advised if it 1s an additional — 
issue. 

The Court: Can you answer counsel’s query ? 
Mr. Krause: It seems to me this case has been 
under way [115] for a long time. We took six or 
eight depositions in this matter and the thing hasn’t — 
been mentioned up to this moment. And, we are not | 
prepared to mect that particular issue unless it 1s 

now within the issues as they are framed. 
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The Court: Do you claim that having a person 
on top of the ladder to actually physically assist 
and help any member of the erew climbing the lad- 
der is covered by your contention of failing to 
supervise the boarding ? 

Mr. Williams: I feel that it does, your Honor. 
I have no other contention that covers the point 
more specifically than that. 

The Court: Well, I think it is stretching the 
word supervise. 

My. Williams: Your Honor, I can’t hear. 

The Court: I think it is stretching the meaning 
of the word supervise to hold that that includes 
actual physical assistance, particularly under. the 
issue of—if it becomes a finding of helping a drunk 
man aboard. I just use that by way of analogy 
without finding it. The objection will be sustained. 

Q. (By Mr. Williams): Captain McRae, when 
men climb the Jacob’s ladder, do they normally 
elimb it one at a time? 

A. That is the correct way of doing it. 

. Thenyif a man is on the ladder he is there 
all by himself? [116] AS Thetsrisivt. 

Q. There isn’t another man behind helping him, 
or anything like that? 

A. No. It would be very hard for a man behind 
to help anybody to climb up the Jacoh’s ladder. 

Q. Ifa man were to fall from a J acoh’s ladder, 
normally where would he end up? 

A. Well, that depends. All the way—on account 
of the way he would fall. If he let go with his 
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hands and went backwards, naturally, by the time 
he dropped down, hit the bottom wherever he might 
hit, he would be probably out five or six feet away 
from the side of the ship. But, this certain case, 
a man can fall another way. His feet can slip at 
the same time and let got with his hands and, 
naturally, he comes straight down. 

Q. Yes. But, in any event, would he land in 
the water or where would he land? 

A. Well, if the boat was close up against the 
side of the ship, naturally, he would land some place 
on the liberty launch. 

Q. On the liberty launch? 

A. But, if the liberty launch was away from the 
side of the ship a little bit he would probably go 
down in between, if he came straight down, and land 
in the water. ‘That’s something what you—it’s 
under the conditions, which way would it happen. 

Q. Yes. Captain, are you familiar with the 


duties of the second assistant engineer aboard the — 


ship? 
A. Yes, I am familiar with the duties. 


Q. Do you know what his duties are when he is © 


on shore liberty and is not aboard the ship 2 
A. Well, when he is on shore liberty and he is 


not aboard the ship he is a free man, he is on his | 


own. 
Q. It is your testimony he has no duties or 
responsibilities to the ship, then? 


A. Not unless he is on watch and gone ashore | 
for some duty for the Chief Engineer or the Master. | 
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3ut, if he is off duty and he is ashore on liberty he 
is his own boss. 

Q. Suppose he is in a liberty launch returning 
to a vessel, does he have duties and responsibilities 
with regard to the other occupants of that liberty 
launch, assuming that they are all erew members? 

A. That liberty launch is a launch chartered by 
the ship. 

@. I am assuming that it is not owned by the 
ship. 

A. He is just a passenger like the rest of the 
crew. 

Q. When the liberty launch gets back alongside 
the vessel and men start to climb up Siedoes a 
second assistant engincer—have his duties com- 
menced yet with regard to the ship ? 

A. No. He has no duty at all until he gets 
aboard the vessel and then he has no duties as long 
as he is off watch or unless he is directed by the 
Chief Engineer or the Master. [118] 

Q. Yes. Does he have duties, generally, with 
regard to other members of the vessel that are not 
in the engine room? 

A. No. That is the Master’s duty. 

Q. The deck watch, as you have stated, Captain, 
that should be provided when men return from shore 
liberty, what is the purpose of the deck watch ? 

A. Well, the mate that is on watch, he observes 
everybody to see that everything is safe and every- 
thing is taken care of. In actuality he is there for 
the safety of the ship. That’s why they keep a deck 
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officer on watch at all times especially when the ship 
is at anchor. It’s always the case of the ship drag- 
gin’ or anchor draggin’ and the ship moving about, 
or something, and especially if they’re loadin’ 
cargo there isn’t any doubt that there has got to be 
an officer out on the deck on duty when they’re dis- 
charging cargo. Maybe two of them if they’re 
working four or five holds or working more than 
that. And, there is no ship of any kind under the 
American flag that goes to anchor that don’t keep a 
deck watch. And it’s his duty to see that everything 
is in shipshape order and see that nothing happens 
while he is on watch. 

The Court: May I interrupt, please, Captain ? 

The Witness: Certainly. 

Mr. Williams: Yes. 

The Court: By way of analogy, would it be safe 
to say [119] that your deck officer is security officer 
of the ship? 

The Witness: Well, in one way you might eall 
him a security officer and in another way he is the 
regular ship’s officer at the same time. You could 
call him a security officer but we don’t generally 
eall him security officer. 

The Court: His duty is to protect the ship? 

The Witness: He is there and that’s what we 
have him there for. 

The Court; And, if, for example, there was v10- 


lence on the ship would he have authority to cause | 


an arrest if he had to? 
The Witness: Sure. He certainly would. 
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Lhe Court: If violence was being committed, 
not damage to the ship, but violence between crew 
members such as a fight between crew members, 
would the second or third assistant engineer have 
any authority by reason of his office? 

Lhe Witness: No, not unless ordered by the deck 
officer. 

The Court: All right. Thank you. 

Q. (By Mr. Williams): Is it also a duty of the 
deck officer to prevent the bringing of unauthorized 
persons or cargo aboard the ship? 

A. It certainly is. That’s what he is there dion. 

Q. Captain, is it, in your experience, a usual 
and customary thing that men returning from lib- 
erty have had something to drink? [120] 

A. Well, I will answer that: you know seamen. 
From years and years that’s—they been to sea for a 
month and they go ashore and generally always the 
rule if they’re not half lit up they’re all lit up when 
they come aboard the vessel. That’s the principal 
time he should be careful—a man coming aboard 
the ship during the time the erew comes back from 
Shore liberty. You know the history of sailors as 
well as I do. I don’t have to tell you, just the his- 
tory of sailors. 

Q. Well, Captain, as you say, 1s it a usual and 
customary thing men returning from shore liberty 
in foreign ports often bring back packages with 
them ? A. That is correct, yes. 

Q. Souvenirs and various things of that nature? 

A. Yes. They have lots of things coming back. 
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Souvenirs and what have you. Some of them as big 
as 


The Court: Is there any testimony here in issue 
that this man was carrying packages other than the 
two bottles of whisky ? 

Mr. Williams: That is a little unclear, your 
Honor. The man who fell says he was carrying two 
bottles, another deposition indicates that he doesn’t 
know. They may have been just packages. 

The Court: All right. 

Mr. Krause: Your Honor, there is a cood deal of 
testimony that there were a lot of packages among 
the men on the [121] ship. That’s in the depositions. 

The Court: All right. 

Mr. Krause: Other packages than whisky. 

Q. (By Mr. Willams) : Captain, you have men- 
tioned how a seaman or a crew man would get off 
the Jacob’s ladder when he went over the rail and 
the ladder was fixed over the rail? 

A. (Witness nods head.) 

Q. Now, suppose the ladder was tied up on the 
boat deck and the seaman desired to get off on the 
main-deck level. How would he do so? 

A. Well, he would climb the bosun ladder to the 
top of the—of the gunwale 

Q. Yes? 

A. 


| 
and then he would work himself in be- | 


tween the boat deck and the gunwale which there 1s : 


an opening in there big enough—plenty big for a 2 


man to get through. But, there would be a — lot 
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harder to get in through that way than to come over 
the gunwale. 

Q. It would be harder to do that 2 a Wes. 

Q. Get off at the main-deck level? 

A. Because you have got then to reach up on top 
before you can get a hold of—through this to hold 
on, come down in. There is an opening through the 
stanchions which is plenty [122] big to get through 
but you have got to have something up on top to 
hold on to drop down to the main deck. 

@. Would a man have to be in a @ rouch to get 
through that opening? In other words, could he 
stand up on top of the 1 railing and not hit his head 
on the boat deek ? 

A. No. Oh, no, he eouldn’t do that. He would 
have to—he would have to—I wouldn't exactly say 
crawl in there but he would have to bend down a 
little to come in through there. He wouldn’t have to 
erawl through it. He couldn’t stand up there by any 
means. 

Q. Yes. Captain, what do you consider a safe 
method to use for erew members returning from 
shore liberty ? A. <Aecommodation ladder. 

Q. Well, no. Just a moment. I hadn't finished, 
Captain. Be Oh. 

Q. Ifa Jacoh’s ladder is to he—is to be used, as- 
sume that that’s going to be used, how would you 
conduct that operation in safety? The men return- 
Ing back in the hberty launch, how would you get 
them safely aboard ? 

= §6You"meaneas far as the time of coming 
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aboard the—or setting up the J acob’s ladder from 
the launch until they arrive aboard the ship ? 

Q. Yes. Would you use any special precautions? 

A. Under certain conditions, yes. Special—it de- 
pends on the weather and the sea quite a bit. Now, a 
little boat [123] like that or liberty boat, if the sea 
is running quite heavy 

Mr. Krause: Well, your Honor, the facts are 
that it was smooth. Now, do we have to consider all 
those other angles too? 

Q. (By Mr. Williams): Well, assume—— 

The Court: Yes, I think 

Mr. Krause: Their testimony was that it was 
smooth. 

Q. (By Mr. Williams): We will assume that 
the water there—the ship is in a protected harbor 
and perfectly smooth. A. Perfectly smooth? 

Q. Yes? 

A. O.K. Well, the man comes up the bosun’s 
ladder just like climbing any other ladder. He 
comes up hand-by-hand, foot-by-foot, and step-by- 
step until he gets to the top, ordinarily, one man at 
a time coming up the ladder. 


Q. Well, how would you see that those rules as | 


far as one man at a time are earried out? 


A. That is the deck officer’s of the vessel—that’s : 
what I say, he should be there and see that that’s — 


done. 

Mr. Krause: Your Honor, may I move to strike 
that on the ground that there is no charge here that 
two men were going up at the same time? There 
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was one man going up and that’s all. That’s the 
charge and that’s all the evidenee is so far too. 

Mr. Williams: Well, I don’t believe his testi- 
mony covers [124] that. He just sinply described 
certain safety preeautions which should be followed 
and I asked him how they should be earried out and 
he said by the deck officer. 

The Court: Let me have the question and an- 
swer, please. 

(Last question and answer read by the Court 
Reporter.) 

Mr. Williams: IT wil]—— 

The Court: Is it your contention that there was 
more than one man gomg up? 

Mr. Williams: No, sir. I will coneede counsel’s 
objection. 

The Court: The objection to the question is sus- 
tained and the answer is stricken from the record 
and I will disregard it. 

Q. (By Mr. Williams): Captain McRae, is it a 
safe thing for a man elimbing the Jacob’s ladder to 
carry packages so that both hands are not free? 

A. Certainly not. Absolutely not. 

Q. How would you see that that rule was carried 
out as men came aboard the ship from shore lib- 
erty? 

A. That, again, comes down to the man that is 
supervising the crew coming aboard. 

Q. That is what man? 

A. The deck officer. 

Q. Or his designated 


[125] 
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A. Or he would designate a representative which 
would be one of the deck crew, an AB or ordinary 
seaman, or whatever they might be, or the watch- 
man. Some ships carry a watchman. 

Mr. Williams: That’s ail. 

The Court: Cross-examine. 


Cross Examination 

Q. (By Mr. Krause): This deck officer, then, 
or whoever is up there is to lean over the rail and 
see what each man is doing as he comes up? 

A. That is correct. 

Q. That is what he has to do? 

A. Yes, if he can’t see any otherwise. 

Q. Well, how would he see him? 

A. Well, if he is tall enough he could see over 
the rail without bending over but if he is a short 
man he would have to bend over to see. 

Q. All right. And, he has to stand there and see | 
whether any man is carrying a package while he is 
coming up the ladder? 

A. Tf he couldn’t his eyesight would be awful 
bad. 

Q. What? 

A. His eyesight would be awit) bad if he 
wouldn’t. 

Q. Well, all right. That’s your testimony that he 
should be there to do that? [126] 

Ae ‘That’s right. 

Q. Did you ever do that yourself when there 
was a liberty party coming back aboard ship? 


United States of America 161 


(Testimony of Captain M. D. MeRae.) 
I certainly did. 
Oh, you did? A. (Witness nods head.) 
What is the date of your license, Captain? 
The date of my license? 
Yes. 
My license is renewed every five vears, 
Well, the date of the last one? 
The date of the last one? 11th day of De- 
eember, 1951. 

Q. 1951? A. Right. 

Q. Your Master’s license was first issued to 
you in what vear? 

A. This is the fourth issue of the Master’s li- 
cense. 

Q. Fourth issue? 

A. Five year every year—five year every issue, 
I mean. 

Q. Yes. Now, how long did you sail as a Master, 
Captain ? A. Ten vears. 

Q@. Ten years? A. Ul dah. 

@. And you last sailed as a Master in about 
1946, is that right? °45? [127 | 

A. 745. Summer of—spring of °45, 

Q. What type of vessels were you on during the 
war, Captain ? A. Liberty. 

Q. Liberty? A. (Witness nods head.) 

Q. Were you mostly out in the Pacific? 

A. No. No. I was all over the world. 

Q. You were where? A. Al! over the world. 

Q 

A 


PObOPOO>D 


All over the world? 
Australia, Mediterranean, India; any place 
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you can mention with the exception of the British 
Isles. I wasn’t to the British Isles. 

Q. Your last time at sea, under what rating 
did you sail when you were last at sea? 

A. Master. 

Q. As Master? A. (Witness nods head.) 

Q. Now, Captain, your familiarity with the 
duties of members of the crew and the officers, par- 
ticularly, is based upon your experience at sea, I 
suppose ? 

A. Not exactly. It’s based upon my examination 
from a Mastevr’s license. 

Q. You were examined at that time with re- 
spect to the obligations of the various officers, were 
you? [128] A. I certainly was. 

Q. When you took your Master’s license you 
were examined with respect to the obligations of 
the engineer officers? 


A. I was examined for the duties of an engi- | 


neer officer, not 
Q. As to the duties of an engineer officer? 
A. Absolutely. 
Q. I noticed that. while you were so specific at 


the outset in saying that these men were not officers — 


properly you have been using the term officers your- 
self all through your testimony. 

A. That is correct. As I say, it’s something like 
you call more so to—it’s a nickname aboard the ship 
now. It’s been handed down from year to year. But, 
where it started from I do not know. But, actually, 
on the articles and on the license it don’t say officer. 
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Q. ‘In all of the contracts between these unions 
and the employers association they refer to licensed 
officers associations, don’t they ? 

A. Licensed—our name of our organization is 
the Masters, Mates & Pilots. Not Masters, Officers 
& Pilots but Masters, Mates & Pilots. 

@. My question is whether the mates and engi- 
neers were not always referred to in these agree- 
ments as licensed officers? [129] 

A. They might be referred to under that—un- 
der certain conditions but in the final analysis of 
what the men are aboard the ships they’re given 
their proper name. It is mates and engineers. 

Q. All right. Now, what difference does it make 
whether you call them officers or mates and engi- 
neers, Captain? 

A. Well, if you went up to get your license and 
you ask the United States Coast Guard inspector to 
put Chief Officer on your license instead of Chief 
Mate he would laugh at you. 

Q@. Do you consider because of that distinetion 
that you are making that that affects the officers’ 
or the engineers’ duties and obligations ? 

A. Will you state that question again ? 

Q. Well, did you shy away from the term officer 
in order to minimize the obligations that the engi- 
neer 


Mr. Williams: That is objected to as argumen- 
tative. 


The Court: Well, counsel has assumed some- 
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thing by way of—oh, this is eross-examination. He 
may procecd. 

Q. (By Mr. Krause): Is that still too vague, 
Captain ? 

A. I just didn’t get 1t exactly what you meant. 

Q. Tell me why you told us the difference be- 
tween—why there was anything wrong about calling 
them officers. Why was that? 

A. I didn’t say there was anything wrong with 
calling them an officer. You can eall them what you 
like. But I said [130] what the term—the term of 
the men in the licensed department aboard the ship 
__J said what their license calls for and what the 
articles they sign calls for. You can eall them any 
name you want to. 

Q. And you don’t consider that either term has 
any effect upon their obligations and duties whether 
you call them officer or mate? 

A. Just because you might call a horse a mule 
don’t change his occupation, does it? 

Q. Well, I’m sorry. I haven’t yet found out 
why you said that. But, nevertheless, do the mates 
and the engineers as well as the Captain have any 
obligation for the protection of ship, cargo, and 
crew ? 


A. Engineers has got no obligation as far as the @ 


ship’s cargo is concerned. They have an obligation 


for the crew when they’re on duty and in the engine — 


room when the engine room crew is off duty and in 


their rooms. On deck they come under the Master ~ 
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and whoever is in charge of the deck if any trouble 
comes up. 

Q. Well, to be more specific, if an engineer 
officer, particularly the second assistant, sees a mem- 
ber of the steward's department doing something 
dangerous that might result in injury to that mem- 
ber of the steward’s department docs the second 
assistant engineer have any duty to warn him? [131] 

A. Well, he has a duty as a man standing by 
seeing another man that is going to get injured to 
stop it. But, it’s not his duty to break into anything 
unless it becomes dangerous. His duty then first 
of all is to notify the deck man that’s in charge of 
the deck or the Master and then if the Master can’t 
take care of it alone he can deputize anybody on 
the ship to help him. 

Q@. Well, my question was rather confined to 
whether the second assistant engineer had a duty to 
warn the man right while he is doing this negligent 
act? 

A. Duty only as a human being, I would say, 
that a man wasn't gettin’ beat up or killed. 

Q. All right. Well, then, as far as being second 
assistant engineer is concerned he has no duty to 
warn the man against his negligence that might 
produce an injury? 

A. Not unless he is in the engine room on watch. 

Q. I am talking about the case where he is not 
on watch ? 

& -That'sright. He has no special duty. No, he 
has not. 
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Q. All right. And, if he saw this member of the 
stewards department doing something that was en- 
dangering the safety of the ship does he have a 
duty to warn him and stop him from doing that? 

A. He has no duty outside of like I said just 
like a human being secing somebody eoing—putting 
themselves in danger or endangering another man. 
But, he has no official duty. [132] 

Q. All right. He has no duty to protect the ship 
against injury or loss, then, if he sees some member 
of the stewards department while this engineer of- 
ficer is off watch to warn him against doing that 
thing that might cause the loss of the ship? 

A. As a member of the crew he is supposed to 


report anything to the man that is in charge to take | 
care of those instances. But, as I stated in the first | 


place, if it comes to a dangerous point, well, nat- — 
urally, the man should step in if anybody—he sees — 
anybody that’s going to get hurt or going to—-and § 


help him from gettin’ hurt if he can. But, he has 
got no official duty when he is off watch and except 
he is in the engine room. 

Q. Now, you said that climbing a pilot’s ladder 
with hands encumbered was a dangerous thing ? 

A. Absolutely a dangerous thing. 

Q. Then, is it a safe thing to stand under such 
a ladder while a man is going wp in that way ? 


Mr. Williams: Object to that question unless | 


he specifies some knowledge on the part of the per- 


son who was standing under. I feel that’s too gen-) 


eral. 
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The Court: Well, I think he will admit the facts 
of circumstances. May T have the question ? 

(Last question read by the Court Reporter.) 

Phe Court: Well, this witness testified about the 
[133] man falling and falling straight down. You 
may inquire. 

Q. (By Mr. Krause): What do you say, Cap- 
tain ? 

A. Will you state the question again, please? 

Q. Is it a safe thing for a man to stand under 
the pilot ladder while another man is going up so 
encumbered ? 

A. It’s not considered to be a safe thing for a 
man to stand directly underneath the ladder, no; 
absolutely not directly underneath. Certainly, some- 
times they do. There are certain conditions w here 
if you want it that way where a man docs stand 
and steady the ladder, well, he is bound if he stands 
right there and holds on. 

Q. Just a moment, Captain. That was not asked 
for by the question and it is not in this ease because 
there is no claim made that anyone was steadying 
the ladder. As All right: 

Q. Now, as you said before, standing within five 
fect of the ladder was in a place of danger? 

Mr. Williams: Object to that. That is not his 
testimony. That is counsel’s conclusion. But, it was 
hot the testimony. 

The Court: All right. We will have to search the 
record. 

Q. (By Mr. Krause) : May I put it this way: 
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Was it your testimony that standing within five feet 
was in the danger zone? 

A. I did not testify to that that I know of. [134] 

Q. You didn’t say that? 

A. Not that I know of. You will have to go back 
because I do not remember of testifying like that. 

Q. All right. Then let’s start and ask you what 
is the danger zone under the ladder under those cir- 
cumstances ? 

A. Well, as I said before, it is all the way—de- 
pends on the way that the man falls. 

Q. I am asking you for the danger zone. We 
don’t know how he is going to fall. What is the 
danger zone around the foot of the ladder? 

A. Well, I would consider if he was standing 


five feet away from the ladder I would consider — 


that to be a safe distance. 

Q. All right. Then, as you explained before, if 
he lets go with his hands and falls outward he 
would land on the man in that position, wouldn’t 
he? 

A. He would, to a certain extent, yes, he 


would 
Q. Yes? A. 


if he fell that way. 


Q. If he fell outwards he would land on the : 


man at a distance of five feet? A. Yes. 
©. Now, isn’t it a cardinal rule on board ship 


never to stand under a ladder when another man is — 


eoing up? 
A. Well, it is a cardinal rule for nobody to 
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stand under [135] a ladder, but it’s not lived up to 
all the time. 

Now, that may be another thing, Captain. 
Yes. 

But, it is a rule, isn’t it? 

Well, it is a rule that you’re not supposed to 
stand under a ladder all right when another man 1S 
going up. 

@. But, the reason for that is that it isn't only 
the negligence of the man in letting go of the ladder 
that might cause injury but the ladder might break 
or the fastenings part or a rung come out, isn’t that 
correct ? 

A. Well, you’re not supposed to use ladders that 
break. 

Q. What? 

A. You’re not supposed to use any ladders that 
break. 

Q. But, they do sometimes break, don’t they ? 

A. That’s right, they do sometimes. 

Q. Now 

A. All machinery breaks down at some time, 
you know. 

@. When you were Master of the ship what sort 
of gear was used for putting men over the side to 
put them onto the staging platforms? 

A. Oh, that’s—we always use bosun ladders for 
that, that’s principally one of the things, bosun’s 
ladder. Or, for—that’s for the crew when they’re 
painting over the side of the ship. They don’t paint 
from the bosun ladder, they just use the bosun’s 


> OPO 
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ladder to go down and go up from [136] the stag- 
ing. 

Q. They use the ladder to go over the side to 
get down onto A. Onto the staging. 

Q. Onto the staging? Ay That's agelts 

Q. And, is that done while the men are out over 
the water ? 

A. That’s done while—pardon? 

Q. The staging is hanging out over the water? 

A. The staging is hanging down the side of the 
ship. 

Q. But, it is out over 

A. Naturally if it’s out over the side of the ship 
it’s out over the water. 

Q. Out over the water. Ts that done while the 


ship is under way ? A. No, sir. 
Q. They aren’t put out on the staging while the 
ship is under way? A. No. No, never. 


Q. But, while they’re at anchor in a harbor do 
they put them out on the staging to paint them? 

A. If it’s smooth weather and nice weather, but 
not in rough weather. 

Q. But, now, how do the health officials and im- 
migration officials, et cetera, come aboard the ves- 
sel—or, did they, [187] while you were Master of 
the vessel ? 

A. Well, I don’t suppose the vessel I was Mas- 
ter of was any different from the rest. 

Q. What did they use to get aboard ? 


A. Sometimes they climb aboard in a Jacob’s- 
ladder and other times they demanded that the » 
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accommodation ladder be put out for them to come 
aboard. 

Q. They demanded the accommodation ladder 2 

A. Yes. That’s eorreet. 

Q. Where is that that such a demand was made? 

A. On the entrance to the Hooghly River on 
going up to Calentta the pilots said they wouldn’t 
come aboard until T put the accommodation ladder 
out. 

@. The Indian health officials? 

A. No. They were British pilots. 

Q. A British pilot wouldn’t come aboard? 

A. He was under the pilots for the Caleutta 
River—or, the Hooghly River up to Caleutta there. 
Not all of them are British pilots, some of them are 
Indian pilots too. 

Q. I didn’t understand, Captain, was it the pilot 
that demanded the accommodation ladder or was it 
the health officials ? 

A. No; both of them. All of them. 

Q. All of them. I sce, But, ordinarily and par- 
ticularly in American ports here they come aboard 
by means of the [138] pilot ladder, don’t they 2 

A. Well, as a rule they do but there are some 
ports in America where they demanded it too. 

Q. Mexico and South America? 

A. Mexico and South America is very definite 
that they demand the accommodation ladder. 

Q. That’s correct. But, when you come from a 
foreign voyage into the Columbia River, the Wil- 
lamette River, the health officers and the immigra- 


172 John Farley vs. 


(Testimony of Captain M. D. McRae.) 
tion inspectors come aboard by the Jacob’s ladder, 
do they not? 

A. If they—if the ship anchors in the stream, 
waits till the morning, she comes alongside the 
dock, they come aboard the ship right alongside of 
the dock, not out in the stream. 

Q. Well, is the ship permitted to dock before 
the health examination has been made ? 

m, That leveorrect. 

Q. Tere in Portland? 

A. That is correct. But, nobody 1s allowed to go 
aboard. 

Q. Nobody is allowed to go aboard and nobody 
is allowed to get off? 

A. To come ashore, that’s right. The ship is al- 
lowed to dock, though. 

Q. Have you been on a vessel, Captain, when 
the health officers and immigration officials boarded. 
the vessel right here in the Willamette and Colum- 
bia rivers by means of the [189] pilot ladder? 

A. Yes, I have had them board the ship by 
means of a pilot ladder. 

Q. Is that the usual way they board ? 

A. Not usually. If the ship comes direct from 
sea and comes right up here to Portland, she an- 
chors overnight and she can’t clear here before six 
o’clock in the evening, wait till morning, comes to 
the side of the dock at six o’clock and then they 
board her right at the dock, come aboard on the 
regular gangway. 

The Court: May I make just a point of inquiry ? 


United States of America 173 


(Testimony of Captain M. D. MeRae.) 

Is the Master of a ship flying the American flag 
perinitted to bring his ship right up to Portland 
without a Columbia River pilot? 

Lhe Witness: Not now. 

The Court: Well, that is what I was wondering. 

The Witness: He was asking about immigration. 

Mr. Krause: We were talking about health and 
immigration officers. 

Q. The pilots all come aboard by means of pilot 
ladders ? A. Not always. 

Q. In American ports, then? 

A. Not always. 

Q. Not even in American ports ? 

A. Not always. 

@. Well, if the pilot is taking her down the 
river obviously [140] he boards at the dock where 
the ship is leaving, how does he get.off down-at 
Astoria ? 

A. He gets off down at Astoria with the Jacoh’s 
ladder all right unless the ship is going to dock at 
Astoria and then he gets off the regular gangway. 

Q. All right. Now, then, when the river pilot 
gets off at Astoria and the ship is going to sea the 
bar pilot goes up the pilot ladder, doesn’t he? 

A. Unless she is at the dock. Yes, he goes up the 
—he goes up the 

Q. Yes. 

A. But, take it in this circumstance and that 
pilot comes up and said he didn’t want to go up the 
Jacob’s ladder we would have to put an aeccommo- 
dation ladder out for him. 
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Your Honor, I think I made a little mistake in 
my answer to you that a ship coming from sea—the 
Master can take that ship up the river without a 
pilot if he wants to take that ship. 

The Court: Oh. He can? 

The Witness: He can coming from sea. 

The Court: I had just always understood that 
he had no authority. 

The Witness: He has got the license to do it. 

Mr. Krause: The Master himself is excluded. 

The Court: I see. [141] 

Mr. Krause: You couldn’t have anybody else do 
it without having a license. 

The Court: Thank you. 

Q. (By Mr. Krause): Now, you said that men 
returning after they had been on shore after 
months at sea are usually not half lit up but all lit 
up. That was the statement you made advisedly, 
wasn’t it? A» That's. comrect: 

Q. I suppose that goes for the licensed officers 
as well as the members of the crew, doesn’t it? 

A. Well, no, I wouldn’t say that. It’s possible 
that it could happen but he wouldn’t last very long 
under my command if he came back like that. 

Q. Then, this statement of yours that they are 
not half lit up but all lit up would apply only to 
the unlicensed personnel ? 

A. That’s right. That’s what it would apply to. 
But, then, there are exceptions to the rule. They 
could come back plastered too. 

Q. Now, I believe that the facts in this case— 


United States of America 175 


(Testimony of Captain M. D. McRae.) 

and that is the only evidence I have heard—is that 
this Jacob’s ladder was made fast to the boat deck 
and—— A. I 

Q. -——and therefore the ladder would continue 
right on past the main deck up to the boat deck, 
wouldn’t it? [142] A. That’s correct. 

Q. All right. Now, then, when a man is going to 
get off on the main deck why doesn’t he hold onto 
the ladder until he gets off onto the main deck? 

A. Well, he could hold onto the ladder all right 
but he has still got to crawl in through, he has got 
to let go of the ladder because the ladder is on the 
outside of the ship, not on the inside. 

Q. How high is that rail there on the main deck 
ordinarily ? A. You mean the gcunwale? 

Q. Yes. Well 

A. The bulwarks, F mean? 

Q. The bulwarks. 

A. Well, run about four feet high, it depends. 
That’s just about the average height, four feet. 

Q. About four feet high? 

A. About four feet high. 

Q. Therefore, the ladder would only be out of 
his reach after it was down to that point below the 
bulwarks, isn’t that right ? 

A. Well, he has got to climb up the ladder till 
he gets his feet level with the top of the bulwarks 
in order to get in through. 

Q. And all that time he hangs onto the pilot 
ladder, doesn’t he? [143] 

A. Well, until he starts to get in, he has got to 
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let go of it. But, he can’t come in under the boat 
deck without letting go of the ladder some time. He 
can’t take the ladder in with him. 

Q. If a man is of ordinary size, five foot five, 
six, seven inches, do you mean to say he has to let 
go of the ladder before he is standing on the deck? 

A. He is up—when he is coming in his feet is on 
the top of the bulwarks, four feet wp, he has got to 
drop down with his feet or else he comes—he can 
let himself down hand-over-hand, maybe, on the 
ladder but one half of his body is still outside of the 


bulwarks then and the other half is mside. It a 


would be a comical way for anybody to come in 
from a bosun—I—if I caught somebody doing that, 
why, he would certainly catch the devil from me. 

Q. He can jump down four feet and he can hold 
onto the ladder all the time, can’t he? 

A. Well, unless he turns around some way or 
back, I don’t see how he could do it. It’s possible to 
be done, all right, I can see that, but it wouldn’t be 


a very feasible way for a man to come in off ag 


posun’s ladder. I certainly would say that if I 
caught somebody doing that they certainly would 
be told he was to come in. 

Q. Well, you tell us now how you would tell him 
how to come in. [144] A. What? 


Q. You explain to us now how you would tell 


him. 


A. We havren’t got a bosun’s ladder rigged up - 
from the boat deck. I can show you how to tell a- 


man how to come in. 
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Q. No. But, I want you to explain it to me. It 
was rigged to the frame of the boat deck and went 
past the main deck ? A. Keg. 

Q. Now, how would a man under those cireum- 
stances get down onto the main deck from the 
ladder ? 

A. In the first place, as far as the man gettin’ 
in, he gets in the best way he can. It's no feasible 
place for—for a hosun’s ladder to be fastened to 
the boat deck and the man to have to come up and 
gome in under that condition. It’s no feasible place 
for that bosun’s ladder to he made fast in the first 
place. The condition of a man coming up in through 
that—under that condition is some way that is just 
works it in. There is a different Way you can come 
in but it just don’t make sense in having the bosun 
ladder rigged that way only for lifeboat drill. When 
we use it for a lifeboat drill for the men coming 
down from the boat deck to the lifeboat in the wa- 
ter, then he comes onto the bosun’s ladder from the 
boat deck, he don’t come on from the main deck. 

Q. All right. When you make it fast to the bul- 
wark at some other point or right there in under 
the boat deck then you say you have nothing to 
hang onto when you climb over [145] the rail, is 
that correct? 

A. Up above if you ean grab a pipe or some- 
thing, yeah. But, senerally — pipes running along 
under the main—under the boat deck, you can grab 
a hold of one of those pipes and hold onto it and 
lower—drop yourself down 
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Q. Yes? 

A. onto the main deck. Well, they are all 
right. 

Q. All right. 


A. There is something there. But, if there is 
nothing there to hold onto you have got to get in 
the best way you can. 

Q. So, if you have the ladder there to hold onto, 
that isn’t any good? 

A. Not in the final analysis of getting down onto 
the boat deck, it isn’t. It’s all right to get you up 
there to a point. Where you got to get in and get 
under the boat deck it doesn’t do you any good. 

Q. Now, Captain, to get you down to some spe- 
cific questions, the second assistant engineer was on 
a liberty launch that had come back from the dock 
at Sasebo. Are you familiar with that harbor, Cap- 
tain? 


A. To a certain extent. It’s been quite awhile — 


since I have been there. 

Q. It was one of the big Japanese naval har- 
bors, wasn’t it? [146] A. Yes, that’s so. 

Q. And, it’s a landlocked harbor, is it not? 

A. To a certain extent, it is, yes. Not exactly 
landlocked but all harbors are landlocked to a cer- 
tain extent if you want to call it that way unless 
it’s an open harbor. An open harbor is a harbor 
where it’s open to every wind that you want to 
blow. Otherwise a harbor is landlocked because 
that is the reason it’s called a harbor. 

Q. The water was smooth? 
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A. I wasn't there to know whether the water 
was smooth or not. 


Q. No. But, 1 am asking you to assume that 
these are the facts, Captain. A. That's nicht. 

Q. Yes. The launch was 25 to 30 fect long and 
from 7 or 8 to 12 feet beam, those are the different 
estimates. A member of the steward’s department 
is chmbing the ladder with one bottle of whisky 
under his left arm and clutehing another bottle of 
whisky by the neck in the right hand and he is go- 
ing up a pilot ladder in good condition with the 
light so that you could see every step. 


A. I don’t—you want me to answer that? 
Q. Well, there isn’t any question yet. 
A. Uh buh. 


Q. That type of thing you said was a dangerous 
thing [147] to do, didn’t you? 

A. I certainly did. 

Q. All right. Now, the second assistant engineer 
is standing down on the launch while this is going 
on and standing four or five fect from the foot of 
the ladder. What duty, if any, did the second as- 
sistant engineer have under those circumstances ? 

A. None. 

Mr. Williams: I am going to object to the ques- 
tion, your Honor, because it does not corer the ele- 
ment of knowledge. His duty could only depend on 
what knowledge he has of the man in this position 
that he has described. If he wants to ask about his 
duty to observe him or if he had observed him, 
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what his duty is, I have no objection. But, he leaves 
it wide open this way. 


The Court: Well, I assume if you take the wit- 
ness’ major premise that most of the men coming 
back would be half crocked I suppose the witness 
is supposed to be entitled to know what the condi- 
tion 

Mr. Williams: Well, what about the bottle and 
all that? I mean, this man on the ladder which he 
has described—you can’t 


The Court: I think it is more argumentative as 
to the weight of the thing rather than the admissi- 
bility of the question. But, so that the witness 
would have the benefit [148] of the doubt please 
include in your hypothetical, if you know, what 
opportunity the second assistant engineer had of 
knowing or observing the member of the steward’s 
department climbing the ladder. 

Q. (By Mr. Krause): You may assume that the 
second assistant was sober, he had had a drink of 
beer ashore, he says, and he is standing on the deck 
of the vessel with an unobstructed view four or 
five fect from the base of the ladder with an unob- 
structed view of the ladder and the man climbing 
the ladder. Now, what if any duty did the second 
assistant engineer have with respect to the man 
climbing the ladder and with respect to himself? 

A. As far as the duties of the second assistant, 
when he was aboard that launch, as I stated before, 
he was aboard that launch as a passenger only. 
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Q. All right. Then, with respect to the man 
climbing the ladder he had no duty ? 

A. Not at all unless the Master or somebody 
from the 

Q. All right. 

iN give him authority to tell that coon, or 
whatever he was, to get the heck off the ladder with 
them two bottles of whisky and go up without them. 

Q. All right. He had no obligation to the man 
climbing the ladder, no duty? 

A. Right. [149] 

Q. Now, what was his duty with regard to him- 
self ? 

A. You stated that the boat was around ten feet 
wide, he was five feet away from it, he was right 
in the middle of the boat. I think he exercised his 
duty to keep away from the ladder as well as he 
could without going clear over on the other side of 
the boat which is only ten feet wide, you said. 

Q. Well, it might have been less than that. 

A. Might have been more too. 

@. The estimates are from six to seven feet to 
twelve feet wide. 

A. If he had to go more than seven feet and 
the boat was only seven feet he would have to walk 
‘over the side of the boat 

Q. Yes? A. on the water. 

Q. And, the ladder split the launch about mid- 
ships or, that is, about in the middle fore and aft 
and the launch was 25 to 30 feet long. 

A. Generally those launches are built so the 
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space for the passengers is all on the after end, the 
pilothouse is forward, and takes up about half of 
the boat. The other half of the boat is open and 
there is where the crew all gather 


Q. All right. 
A. ——“in the after end of the boat. [k0,) 


Q. All right. Then, we will say if he was stand- 
ing within five feet of the base of the ladder, under 
those circumstances he was taking all precautions 
for his own safety that you would suggest? 

A. Well, I would consider that if I were stand- 
ing five feet away from the ladder I would be safe 
under conditions 


Q. You would consider yourself safe? 

A. Yes. Because, anybody can drop down and 
come on top of the whole bunch of them there, the 
fact that he came on top of three men, he didnt 
come on top of one, as far as I can understand. 

Q. All right. Then, the statement I made—as 
far as you’re concerned there were no other pre- 
cautions that the second assistant engineer should 
have taken? 

A. TI ean’t see any that he should have taken. 

Mr. Krause: That’s all we wanted to know. 
Thank you. 

Mr. Williams: Is that all your questions? 

Mr. Krause: I am through, yes. 

The Court: Redirect? 

Mr. Williams: Yes. 


United States of America 183 


(Testimony of Captain M. D. McRae.) 
Redirect Examination 

Q. (By Mr. Williams): Captain McRae, is it 
the duty of a second assistant engineer to give in- 
structions to a member of the steward’s department, 
let’s say, a third assistant cook, as to how a [151] 
Jacob’s ladder should be climbed? Is that part. of 
his duty aboard the ship? A. Certainly not. 

Mr. Krause: Well, Your Honor, that, of course, 
is a general question. He has already specifically 
testified that the officer has no duty. 

The Court: Yes. T think you covered that pretty 
well in your direct. 

Mr. Williams: I want to get to the point of 
whose duty, Your Honor. 

The Court: Well 

Mr. Williams: I will withdraw the question. 

The Court: This witness testified fully as to 
whose duty it was to supervise the boarding of the 
ship. 

Mr. Williams: But, I meant, though, as a matter 
of instructing, training, and things of that nature. 

The Court: Is that a matter of issue? 

Mr. Williams: Yes. 

The Court: Well, let’s be advised where. 

Mr. Williams: First of all, we contend in Con- 
tention 2e that respondent was negligent for having 
failed to instruct crew members of said vessel as 
to a proper and safe manner in which to ascend 
or descend the pilot’s ladder. 

The Court: All right. Then, you may reopen your 
direct examination. [152] 
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Direct Examination—(Reopened) 

Q. (By Mr. Williams): Who has the duty if 
such a duty exists aboard a ship to instruct a mem- 
ber of the steward’s department as to how to climb 
a Jacob’s ladder? Whose duty is that aboard a 
vessel ? 

A. That is the deck—the deck department’s 
duty and whoever might be in charge of the deck, 
as I stated before, should be there and tell those 
fellows how to come up a Jacob’s ladder. 

Q. What I have particular reference to is this, 
Captain, is in the manner of training men aboard 
the ship. Now, upon whom falls the duty of seeing 
that the men aboard the ship are properly trained 
to carry out their function aboard the ship? 

A. That is done at lifeboat drill where they 
climb up and down ladders to go into the boats 
when they’re lowered to the water. 

Q. Yes. 

A. There is where the training of climbing up 
and down a Jacob’s ladder is concerned. 

Q. Yes? 

A. The man in charge of lowering the boat and 
getting the men into the boat and vetting her away 
from the ship for a lifeboat drill is to train those 
fellows how to come up and down a Jacob’s ladder. 

Q. Oh. Is that where inexperienced crew men 
learn how to climb a Jacob’s ladder? 

A. That's for all the crew that he has got on 
that boat. He is in charge of that boat. 

Q. Yes? 
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A. And, if anything comes up that’s his crew. 
Q. Well, the entire lifeboat drill is under the 
supervision of whom? A. Of the Master. 
Q. And, the individual—— 
A. Individual 
Q. ——boats—— 


A. -——the first mate, second mate, third mate, 
has got a boat apicce and then the other one is gen- 
erally given to the chief engineer to be in charge of 
that boat. Liberty ship, four lifeboats: first mate, 
second mate, third mate, and chicf engineer. 


Q. As second assistant engineer is not in charge 
of a lifeboat, is he? 


A. Not on the ship I was on. There is a possi- 
ble chanee that he could be assigned in charge of 
a lifeboat on a big passenger ship. 

Q. Yes? 

A. But, where there is other officers to take over 
without putting one of the assistant engineers in 
charge, it’s—in [154] the case of a big passenger 
boat even the bosun is assigned to a lifeboat to be 
in charge of a lifeboat. A steward or one of the 
the stewards or the purser on a big passenger boat 
is even assigned to a lifeboat where they earty, oh, 
let’s see—sometimes as much as twenty lifeboats on 
a big passenger boat, maybe more. 

Q@. Captain, if a man is climbing a Jaeoh’s lad- 
der and his hands are encumbered by packages or 
bottles and he has something in one or both of his 
hands, would that render more difficult ectting off 
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the Jacob’s ladder at the main-deck level when the 
Jacob’s ladder was rigged to the boat deck? 

A. Personally, I don’t see how the guy ever got 
started up the bosun’s ladder with a bottle under 
one hand and a bottle under the other hand. I don’t 
know how it happened. 

Q. Well, just assume that happened. Would the 
presence of those things in his hands render getting 
around there more difficult? 

A. Why, certainly it would. Absolutely. 

Q. It is true, isn’t it, that he would have to step 
around the edge of the ladder, the side of it, to get 
off onto the rail, wouldn’t he? 

A. He has got to get—he has got to step off it 
and get his leg over the top of the—of the bulwarks 
and get over—his leg over the top. Naturally, he — 
has got to step off the ladder. Whether he steps off 
it directly straight up or goes [155] over sideways, 
he has still got to reach up and get his foot over the - 
bulwark. 

Q. What I mean is this, Captain, he is climbing 
the ladder and attempting to get off at the main- 
deck level and the ladder goes on up to the boat 
deck ? 

A. Oh. Oh. Oh. I see what you mean now. 

Q. He would be on the outboard side of that lad- 
der, wouldn’t he? 

A. Certainly. Yeah. I thought you were—— 

Q. He would have to go around it, wouldn’t he? 

A. I thought you meant when the ladder was 
fastened to the main deck. 
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Q@. I don’t mean when he is going over the rail, 
I mean when he is getting off it. 

A. Yes. He climbs up the ladder directly to the 
top of the bulwark, anyhow, and then how he gets 
in from there, well, it’s a different story. 

Q. Well, the ladder would be fastened up on the 
boat deck and otherwise it’s hanging free, is it not? 

a. Phst’s: rieht. 

Q. That’s the normal way of rigging ? 

A. It’s hanging free from there on. 

Q@. And as he steps off it it could very casily 
sway or move, could it not? 

A. Oh, yes. Sure. Very easily sway. [156] 

Mr. Williams: I have no further questions. 

The Court: The cross-examination 2 

Mr. Krause: T have none. 

The Court: That’s all, Captain. You may step 
down. 

We will take a five-minute recess, 


(Recess taken.) 


The Court: Libelant’s next witness. 
Mr. Wiliams: Call the libelant, your Honor. 


JOHN FARLEY 
produced as a witness in his own behalf, having 
been previously sworn, was examined, and testified 
as follows: 
Direct Examination 
Q. (By Mr. Williams): Mr. Farley, when you 
were last on the stand I believe you testified up to 
the point of your Injury aboard the liberty launch 
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and you stated that you were taken to some hospital 
at shore, did you not? 

T was taken to the Army hospital. 

All right. What occurred following that? 
They took me there and they examined me. 
In the Army hospital? 

In the Army hospital. 
Where ? 

In a room where they just 
No. I mean, is this in Sasebo, J apan? 
That’s at Sasebo. 

All right. Go on. 


rPOoOrPOPOPOPOr 


me and told the men that brought me over that I 


And then they taken me down and X-rayed © 


| 


wasn’t going back to the ship, that I had my clavicle 


busted. I don’t know nothing only just what they 


told me, see. And, my back was injured. And then—_ 


Q. How long were you there? [158] 

A. Twas there from the 6th and left there the 
24th. 

eo, Or Apale A. Or, 25th of April. 

Q. Now, during that time what was done for 
you? Were there any braces put on you or what 
further medical treatment did you have ? 

A. They sand-bagged my back there and after 
about ten days they taken me out and took another 
X-ray and put a brace on me, cast— a regular cast 
on my shoulder. And then I stayed there awhile, 
maybe eight or ten days longer, and then they says 
I was going back to the States. 

Q. Now, while you were at Sasebo, were you 
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placed in any other type of east other than the 
shoulder east for your broken clavicle? 

A. No.I just had the shoulder east on mie, that’s 
all, 

Q. All right. And, during that time how did you 
feel, were you in any pain? 

A. Well, E had pain in my shoulder and my back 
has always hurt me. 

Q. Yes? 

A. But I had most of the pain that was bother- 
ing me was in my shoulder. My arm would even 
turn—you know, just black out from the pain T had. 
I couldn’t even sleep or rest or nothing with the way 
it was hurting me. T took pills. [159] 

Q. Were you given any medication or pills or 
any drugs? A. The doctor gave me pills. 

Q@. Now, you stated that on approximately the 
25th of April—the 24th or the 25th 

A. Around the 25th because 

Q. you left from there? 

A. I left from there. 

Q. You were sent 

A. I was sent from there that morning. They 
taken me out of the hospital that morning and told 
me I was goine to Yokohama and going back to the 
States. And then they brought me over to a Japa- 
nese hotel. 

Q. Where, in Sasebo ? A. In Sasébo. 

Q. In Sasebo. 

A. Brought me over to this hotel. After they 
rought me up to the agent’s office thev taken me 
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from there and brought me over to the hotel be- 
cause I couldn’t stand up with this cast and hold 
—both of my arms were like that (witness demon- 
strates). So, I stayed there in the room and they 
taken my clothes off and they put me to bed in 
there on the floor. Then about ten o’clock that 
night they come up and woke me up and, you know, 
I was lying there. They was coing to wake me up. 
Q. When you say “they,” who do you mean? 
A. The Japanese girl in this hotel. 
Q. All right, sir. 
A. They took my clothes off and then they come 


up there and they put them on again and taken ~ 


me downstairs and they gave me something to eat. 
And they had a taxicab there for me and the taxi 
driver, he taken me down to the depot, they put 
me in this Pullman train and I was on my way 
then to Yokohama. And on the train there was an 
Army officer on there and I got some aspirin tab- 
lets from him because my arm Was hurting me. I 
eouldn’t just set there in pain all the time. And 
then I arrived. 

Q. Were you in a bunk most of the time or 
were you just sitting up, or what? 

A. I was just sitting up and walking around 
in there just to get on my feet now and then. 

Q. How long did the train ride take? 

A. Twenty-seven hours. 

Q. Yes. What time did you get to Yokohama? 


A. I got to Yokohama in the morning early, 


maybe about six o’clock in the morning oF five- 
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thirty, something like that, and then I went in the 
depot and I stayed there. 

@. Were you met there? 

A, I stayed there in the depot. No, I wasn’t met 
there. I waited for half an hour or so. One of the 
agents from the company, a young fellow from 
[161] New York, he came in there and asked me if 
I was the fellow that eame from Sasebo. He says, 
“T guess you are the way you look,’’ he says. And 
I says, “Yes, I am the man." So he taken me ont 
of there and he brought me up to Yokohama to 
the hotel and he went in the back room there in 
the hotel and got some coffee and we sat there and 
talked. And then he taken me up to the company 
office and when I got up to the company office 
about eight or nine o’clock in the morning I set 
around there and pretty soon in come the Captain 
and the Purser. 

Q. Who is the Captain? 

A. The Captain on the St. Augustin. 

Q. An the Augustin Daly? 

A. On the Augustin Daly. 

Q. What is his name? 

A. Carusoe, or something like that. 

Q. Is it Caroso? A. Caroso. 

Q. And what happened there 2 

A. He saw me there and he looked at me and he 
says, “Gee, John, I didn’t know you was in that 
shape.** And, he says, ‘God! I can't bring you back 
0 the United States. I can’t bring you on the 
hip.” So, then, he said, “Did you have anything 
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to eat yet?’’ And I says, “No, I haven’t had noth- 
ing to eat.’’ So, he says, ‘Well, come on,’’ he says, 
“T have got some tickets.’’ So, he brought me over 
[162] to the Continental Hotel and I went up there 
and they got us set at the table, the Captain, the 
Purser, and myself, and they eat their breakfast 
there too and I had my breakfast there. 

So, then, he asked me if I would go out to the 
ship ? 

Q. Well, now, who did? 


A. The Captain—and get my sea bag that I had | 
aboard the ship. So, I told him, T says, “God!” 
I says, ‘‘I couldn’t go out to the ship in this con- : 


dition. I’d fall out of one of them motorboats if I 
tried to go over,’’ because I was topheavy—I was 
heavy on top. 

Q. With the cast? 

A. With the cast. So, he says, “Well, you go out 
there,’ he said, ‘‘we got the accommodation ladder 
down,’ he says, “and the fellow can bring your 
stuff down to you and put it in the boat so you can 
bring it ashore.’ I says, “No, I won’t take no 
chanees going like that.’’ So, they sent the stuff 
over to me to the hotel. 

They got me a hotel room. Then later on they 
went and got me a room in the Oklahoma Hotel 
and I stayed in there from the 27th until the 10th. 
Of May? 
10th. Till the 10th or the 11th of May. 
Then where did you go? 


Then I went on the J. L. Luekenbach. They’ 
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made arrangements for me to go on the J. L. [163] 
Luekenbach and T came to Vaneouver. 

Q. Vancouver where? A. Vancouver, B. C. 

Q. British Columbia? 

A. British Columbia. And, I arrived there, I 
suppose, around the 2nd of June, or something like 
that, I am not sure exactly when it was. T think 
that’s when it was. And then I had some money on 
me so I went and T paid my own way from Van- 
couver to Portland, Oregon, beeause I wanted to 
get home as quick as I could. 

So, the next morning I went up to the U. Si 
Public Health Service and T reported in up there 
and Dr. Craig had them take some X-ray pictures 
of me. And so, then, they sent me right away to 
Seattle. The next day I left for Seattle. 

Q. Where in Seattle? 

A. The Marine Hospital. 

Q@. Is that a U. S. Public Health Service Hos- 
pital ? 

A. That’s the U. S. Public Health Serviee, ves. 
So, when I got in the Marine Hospital I laid there 
until about the 20th. T hey took X-rays of me and 
then they put a body cast on me and this other 
east I had on here that I had on my shoulder I 
broke that in the hotel after I went ashore. 

Q. What hotel where? 

A. That’s this hotel now in Yokohama where 
{164] I had breakfast. I was just talking about 
my cast up here (indicating). When I got in there 
they asked me where my cast was on my shoulder 
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so I told them, I says, “Well,’”’? I says, “they had 
a figure eight made out of gauze and they had it 
stretched around my arms and around like that 
(demonstrating) to pull me back. Well, that thing 
there, I couldn’t take no bath or nothing, sweatin’ 
and stuff, so it got to stinkin’.’? So, then, I told 
them that’s what I did, I took that east off, I says, 
because it just 

Q. The gauze? 

A. Just out of gauze and paper. He shoved 
gauze and paper up ingadeasee: 

So, then, they kept me there and they put this 
body cast on me and then I had this big cast put 
on me then from the top of my neck down to my 
—hbottom of my rumpus. 

Q. Yes? 

A. And, then, I stayed there awhile and then 
they told me I could come on home for thirty days. 

Q. Well, about how long were you in that Ma- 


rine Hospital the first time you were there, do you — 


know roughly ? 
A. Oh, I’d say maybe a month and a half or a 
month, or something lke that. It shows in my rec- 


ords how long I was there. 


Q. Then, they sent you home for recuperation ? 
A. Just told me to go on home for a month. 


[165] I could go on home for a month and then 
come on back again. 


So, I came on back and they cut the cast in two. 


Q. Took it off? 
A. They took and cut it. They took a business 
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and cut the east in two so they could take some 
more X-rays. So, after they did that then they 
sent me out and had a brace made and then they 
put this brace on me and they told me not to take 
and do any heavy lifting or anything like that when 
they sent me out with my brace. So, then, I came 
home again. And then T went back and forth, I 
don’t know how many times I have been up there. 
That will show in my record how many times JT 
have been there. 

Q. Yes. Suppose you tell me about the last time 
you were there? 

A. Well, I went up there on the 13th of July 
and they took some X-rays of me. 

The Court: That is the last, this present month 
of July? 

Me Witness: No. This is—— 

The Court: 1955. 

The Witvess: “No, not in 9=it was two years 
F-19952, T think it was. I don’t know. It shows in 
my record. 

Mr. Williams: No. ’52 is the year of your in- 
Bury. 

The Witness: In 1953. 1953. 

Q. (By Mr. Williams): You first reported in 
that hospital, you said, about June, 1952? [166] 

a Yes. 

Q. And then the last hospital visit was, you 
Say, now, July of 1953? 

x. What was °53. Then, a year later—— 

Q. Yes. All right. Tell us about that. 
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A. I veported up there. 

Q. Tell us what transpired there. 

A. They taken more X-ray pictures of me and 
I stayed in there for about eight or ten days. And, 
I was taking therapy treatment, and so I come out 
of therapy treatment and they asked me to go 
ome and do some light duty and =I told them I 
would. And, he says then, he says, “You can do 
heavy duty or you can go to work on a ship,’’ he 
says, ‘‘and after that you can go back to work,” 
he says. So, I went down and T tried a light-duty 
job on a ship. 

Q. Just a moment. Am I correct in wunderstand- 
ing that they discharged you from the hospital that 
last time ? 

A. Yes, they discharged me and told me they 
did all they could do for me. 

Q. Did they discharge you as fit for duty? 

A. That’s all they could do for me, couldn’t do 
anything more for me. 

Q. Couldn’t give you any more treatment ? 

A. Couldn’t give me any more treatment. 


Q. Yes. And, they said you were fit for duty? | 


A. They says some words—he used ‘‘indefinite’’ 
or something like that. I don’t know what the 


word 1s. 


Q. So, what did you do following that after — 


your discharge? 

A. Well, I went home and I worked around and 
I would go out and I’d put my brace on and I’d 
take and go out and mow some grass and stuff like 
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that and Jeez! that hurt my back when T was 
doing that. So, I'd keep it up anyway and I kept 
doing work around there and—little bit now anid 
Again, and my wife would give me_ treatments 
around there because she likes to work around 
hospitals. And so she gave me treatments. T went 
and bought me a little clectrie business. 

Q. What is it? 

A. It’s an electric stimulator. 

Q. Like a vibrator? 

A. Like a vibrator. I bought that. 

Q. Did anyone in the Public Health Service 
suggest that you get that? 

A. They told me to get a heat lamp and put 
that on my back and it maybe would do me good. 

Q. Did you get a heat lamp ? 

A. So I got a heat lamp. Then I got this vibra- 
tor and I put that on there and I find out my 
back was still hurtin’ me all the time and then I 
figured “Shoot! I'm going to get me another doc- 
tor and see what he is going to say about it.’’ [168] 

Q. Now, just a moment, Mr. Tarley, before you 
get there. During this time following your dis- 
charge did you do any work at all; in other words 
remunerative employment that you got paid for 
and, if so, when was it? 

A. I went to work aboard of a ship as a night 
engineer. 

Q. When was that about? 

A. I think it was in September. 

Q. Of 1953? AL dm, 1953. 
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Q. Two months following your discharge from 
the hospital, something like that ? 

ew Weah. Yes. 

Q. How did you do on that job? 

A. Well, I couldn’t do very good on it. I 
eouldn’t shut the valves off. I couldn’t crawl in the 
tunnel and shut the—I was taking water on that 
night and I wanted to do the work and see if I 
eould and I couldn’t cut the mustard. And Ray 
called me up then to go on another ship. 

Q. That is your business agent you are refer- 
ring to? 

A. That’s my business agent. He called me up 
to go on another ship and says, ‘‘How did you make 
out down there?” Well, I told him T had another 
fellow shut some valves off for me and open some 
valves. And he said, “John, if you can’t do the 
work,’’ he says, ‘‘well, you can’t cut the mustard. 
IT can’t send you down there.” I says, «well, I 
just can’t do it.” [169] 

Q. Then, you said that in 1954 you, during °53 
__the remainder of 53 you were receiving no medi- 
eal care from anyone in particular following July 
13th? 

A. I got no—nothing after the 23rd day of 
uly, 

Q. Except your home exercises ? 

A. Just home exercises. 

Q. When did you next go see a doctor for treat- 
ment? A. A year afterwards. 

Q. About when was that? 
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A. Well, I suppose it was 1954, then, I saw a 
doctor. 

Q. Around June, or something like that? 

A. July. I suppose July. Maybe June or July 
I saw a doctor. They recommended me to him up m 
—my friend out there, Ernie Langley recommended 
me to him. 

Q. What is the doctor’s name? 

s. Dt. Berg. 

Q. What did he do? 

A. Well, he taken me and sent me over and 
had X-ray pictures taken of me and then he asked 
me, he says, “If you want to take and go get some 
therapy it would do your back good.’’ So, they ree- 
ommended me to go to the Portland Rehabilitation 
Center right here in Portland. Well, I been going 
to the Portland Rehabilitation Center now for 
pretty near a year. 

The Court: I think this is a good place to inter- 
rupt. 

Mr. Williams: Fine. [170] 

The Court: We will recess until one-thirty. [171] 
* * * © * 

Afternoon Session 
(Court reeonvened pursuant to recess. ) 

The Court: You may proceed. 

Mr. Williams: Mr. Farley, will you resume the 
stand, please? 

(Whereupon Mr. John Farley, previously 
sworn as a witness in his own behalf, resumed 
the witness stand and testified as follows :) 
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Mr. Williams: Mr. Farley, at the noon recess I 
believe you were testifying concerning going to see 
a doctor in the year 1954, a Dr. Berg, I believe. 

A. Dr. Berg. I went to see Dr. Berg. 

Q. And I believe you testified that Dr. Berg pre- 
seribed some physiotherapy for you? 

A. He sent me over 

Q. At the Portland Rehabilitation Center? 

A. He sent me over to have some X-ray pictures 
taken and I got them back and he talked to me 
and told me if I go to the Portland Rehabilitation, 
why, they may can do my back some good. I went 
over there and I been there for a year, pretty near. 

Q. How often do you go to the Portland Reha- — 
bilitation Center? 

A. Iwas going five days a week. [172] 

Q. For a period of what time ¢ 

A. Oh, for about ten months. 

Q. Yes? 

A. And then I been—taken a tour of light duty 
at the—around my home running my mower with 
my brace on and [ thought I’d try my back and 
see how it was then but it still hurts me. 

Q. Now, you go now about how often? 

A. Three days a week: Monday, Wednesday, 
and Fridays. 

O® Yes. 

A. And, I take medicine all the time. I have got 
medicine I take all the time. 

Q. How do you get in to go to the Portland 
Rehabilitation Center? A. I drive my car in. 
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Q. From Reedville? 

A. Irom Reedville into Portland, and then 
when I get done I drove right back home again, 

@. How far is that in and back? 

A, About twelve miles. 

Q. You mean cach way? 

A. Twelve miles each way. 

The Court: Two to three times a week, you say? 

The Witness: I was coming in five days a week 
and then IT stay in three hours each day. [173] 

Q. (By Mr. Williams): You are now going just 
three times a week ? 

A. ‘Three times a week I am going now for the 
last month. 

(). And do you go to see Dr. Berg from time to 
time ? 

A. I go to Dr. Berg about once a month. I was 
to him about a month ago. 

Q. Yes? 

A. And I would go now if this Court—if I 
wasn’t in here. I was ready to go up and see him 
again. 

Q. This was the day you were to sec him? 

A. Yes. 

Q. Has there been any —had Dr. Bere pre- 
Seribed any medicine for you that you have taken 
for your condition 2 

A. Yes, sir. I take medicine all the time. 

Q. Do you know what they are? 

A. No, I don't. They're some kind of pills. I° 
taken them and now I run out of them and now 
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he is giving me some salts—some kind of salts to 
take. 

Q. You don’t know what they do or what they 
are for? 

A. TI don’t know what they’re for. I taken them. 
I been buying them all the time. I buy them my- 
self. 

Q. Are they for the relief of pain or for what 
purpose, if you know? A. I don’t know. 

Q. You don’t know what they’re for? [174] 

A. I don’t know. 

Mr. Williams: May I have Libelant’s Exhibit 
Number 9, the medical bills? 

(Whereupon the Crier hands the document 
to the witness. ) 

Q. (By Mr. Williams): The large sheet of pa- 
per there, Mr. Farley, what is that? 

A. This large bill is the dates of screening and 
examination of John Farley and the hours of physi- 
cal therapy treatment at $3 an hour for so many 
hours each week and month. They cot it wrote 
down here. The whole bill is $903.75. They got that 
down here. And I paid September, 1954, $6 and 
they subtracted that there and it gives it $903.75. 

Q. What is the total amount that you have in- 
curred not counting what you have paid? 

A. $908.75. 

Q. That is the total amount ? A. Yies, site 

Q. On which amount you have paid $6. 

A. Which amount I have paid. Well, I have 
paid all these bills here. 
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he Court: Whether he has paid them or not 
is of no consequence. 

Mr. Williams: T realize that, your Honor. I 
just want to get the total amount. I am not ecrtain 
Of that. [175] 

The Witness: The balance is $903, it says. 

Mr. Williams: Yes. 

The Witness: And 75 eents. 

Q. (By Mr. Williams): And, the other smaller 
Ships there you have do you find some preserip- 
tions there? Now, are those prescriptions that are 
ordered by your doctor to be filled 2 

A. The doctor ordered these and told me to ect 
them filled and IT have got them filled and T cot the 
bill every time I paid for them. 

Q. What are the other bills over there (indi- 
cating) ? 

A. Special examination and X-rays. X-rays, 
that’s what they are. 

Q. Yes. What are they, doctors’ examinations ? 

A. Dr. Berg and Kimberley. 

Q. Kimberley? A. And Dr. Kimberley. 

Q@. That is the first one and then what is the 
next? 

A. This here up on top is C. Todd Jesscll. 

Q. Yes? 

A. And that bill there is $45 for refer to Dr. 
Berg. Dorsal spine, lumbar spine, pelvis, and right 
shoulder. 

Q. That’s for X-ray? 

A. That’s for X-ray. June. And the next one 1s 
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from Dr. Todd Jessell and is $35. Dorsal spine, 
lumbar spine, and right shoulder. [176] 

Q. The next is from which doctor? 

A. And the next is from Richard F. Berg. 

®. Yes. 

A. And it says July the 21st, ’54. Examination 
and report. 

Q. You needn’t read it all, Mr. Farley. 

A. But the bill here is $65 and—even. 

Mr. Williams: May I see that, please, Mr. 
Bailiff ? 

(Whereupon the Crier hands the document 
requested to Mr. Williams.) 

Mr. Williams: I think you will find, Mr. Farley, 
this is ninety-five less the thirty-five dollar credit. 

The Witness: Yes. 

Mr. Williams: I move the introduction of these 
exhibits into evidence. 

The Court: What is your position, counsel? 

Mr. Krause: Well, I have no objection to the 
identification and so on and I am willing to stipu- 
late that if the persons were called that rendered 
those bills that they would testify that they were 
reasonable. There is, however, a bill there for over 
$900 for physiotherapy that has continued for a 
long time and I do want to be able to ask Dr. Berg 
about that as to the necessity of continuing that 
for all this period of time. 

The Court: Yes, I understand your position 
[177] about it. I think you certainly have the right 
to examine the doctor about them. 
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I believe as long as this witness testified he 
incurred those there isn’t any evidence before the 
Court that they were necessarily ineurred as of 
this moment and T suppose perhaps we had better 
wait for the doctor before you make your formal 
offer. 

Mr. Williams: He has testified that the doctor 
ordered them for him. 

The Court: I know, but that is hearsay and it 
deprives the party of the right of examination. 

Mr. Williams: I would like to introduce in evi- 
dence Exhibit Number 5, agreements between Na- 
tional Maritime Enginecrs Beneficial Association, 
Pacifie Maritime Association, and Alaska Trade, 
1950 to the present date. 

The Court: Any objection? 

Mr. Krause: TI have none, your Flonor. 

The Court: They may be reeecived, 

(Whereupon the document mentioned above 
by Mr. Williams, Exhibit Number 5 was there- 
upon received in evidence.) 

Mr. Williams: T would like to introduce Exhibit 
Number 6, United States Department of Commerce 
continuous discharge book for John Farley pro- 
vided we identify it. There is no question of iden- 
tity? [178] 

Mr. Krause: No objection. 

The Court: It will be received. 

(Whereupon document mentioned above by 
Mr. Williams, being Exhibit Number 6 was 
thereupon received in evidence.) 
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Q. (By Mr. Williams): Mr. Farley, when you 
were discharged from the United States Public 
Health Service Hospital in Seattle in July of 1953 
were you told whether or not you were to go for 
any further treatment? Were you instructed as 
to any further treatment which you should have at 
the Public Health Service? 

A. JI asked them that when I was there and 
he told me that they—there is no use going back 
to the U. S. Public Health Service any longer. He 
says that “You’re as cured as much as we can cure 
you.”’? That’s what he said to me. 

Q. Were you instructed not to come in? 

A. Not to go up to the U. 8. Public Health 
Service any longer. 

Q. Mr. Farley, since the date of this accident 
how many days have you worked ? 

A. I just done one work on the ship one night 
watch, that’s all. 

Q. The one night watch which you have pre- 
viously referred to? Ay “Bhat’seall.- 

Q. What are your symptoms at the present 
time? How do you feel? [179] 


A. Well, when I stand on my feet any length of 


time my back starts giving me pain in there (indi- 
eating) just like a toothache. And, if I bend over 
my back hurts me. 

Q. Can you bend over and touch the floor? 

A. Oh, gosh, no. I can bend down about ten 
to twelve inches from the floor. 
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@. You say your back hurts you. Now, where 
is the area where it troubles you? 

A. My back hurts me in here (indieating). 

Q. Indicating about the middle of your back? 

A. Ahout the middle of my back. And, if I put 
my hand—that’s the best I ean put my hand back 
there (witness demonstrates). 

Q. You are referring to your shoulder? 

A. Yes. When T do that (witness demonstrates) 
that hurts my back worse. 

Q. That is your right shoulder that you have 
had the clavicle broken on in this accident? 

m o¥es, sit. And, I can’t put my arm. back 
there. 

Q. Well, how is your back now as compared to 
how it was, let’s say, a year after the accident? 

A. Well, I can’t—I can’t see much difference in 
my back. It just still hurts me. 

Q. Is it approximately the same? [180] 

A. Yes, sir. 

Q@. Can you do anything else with your back 
now that you couldn’t do then or is your hack about 
the same in all respects? 

A. In my back when I stand up and everything 
my back still hurts me. 

Yes. 

A. And I take the treatments and I get out of 
the treatments and I go home, I can—I’m taking 
Weights and lifting weights and stuff and I do a 
little more of that. I can raise more now. 

Q. Is that part of your treatment ? 
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A. That’s part of my treatment. I ean raise 
more weights now than I did when I first went 
in there, J can say that much about it. But, my 
back still hurts, though. 

Q. Now, with regard to your right arm or right 
shoulder, how is that today as compared to, let’s 
say, July of 1953? 

A. Well, I can get my arm up in the air now. 
Before I couldn’t get my arm up in the air ai alle 
T used to have to go sideways with it to get 1t up 
in the air. And I have been taking treatments with 
it and exercise with it and I got it now where I 
ean raise it over my head—straight over my head 
now. But, I can’t put it in back of my back, though. 

Q. When did your right shoulder start improv- 


ing? [181] 
A. Since I been taking this therapy up here. 
Q. This physiotherapy? A. Yes, sir. 
Q. That has been since September of 
A. Since August of last year. 
Q. Of 54? A. (Witness nods head.) 
Q. Can you demonstrate to the Court in what 


respect your arm or your shoulder has gotten bet- 
ter? In other words, can you indicate what move- 
ment you could not do previously that you can 
do now? 

A. Well, I could show you standing up. 

(Whereupon the witness stands up.) 

Q. Just turn around and face the Court. 

A. When I was in therapy I could get my hands 
straight out (demonstrating) and now T ean ge 
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them up over my head (demonstrating). Before I 
could only get them up that far (demonstrating). 
And I am lifting the weights every day and I ect 
it up to about eight or nine pounds. I take that for 
an hour every day, therapy in there. And my back, 
TI can bend over—(witness demonstrates). That’s as 
far as I can do and that hurts me in my back now 
when I do that. My back hurts me settin’ in this 
chair, any place. 

Q. Does your back hurt you when you are lying 
down ? 

A. My back hurts—don’t hurt me when I am 
[182] lying down. I go home and lay down and 
my back don’t hurt but when T get up and do any 
work around the house there or I take and feed a 
few chickens and I run a lawn mower—and J put 
my brace on when I go ont and do that. I put my 
brace on because I think maybe it will do me 
Sood to get ont and do some work. I want to £0 
to sea if I could. 

Q. Is the strength in your right arm right now 
the same as your left arm or is one different from 
the other? 

A. Oh, I got more strength in my Jeft arm than 
I got in my right arm. 

Q. Well, how much more? Can you describe 


that ? A. I couldn't tell. 
Q. Are you right-handed or left-handed nor- 
mally ? Ae J am rightdhanded. 


Q. Well, can you describe the difference before 
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this accident and after the accident with relation- 
ship to the strength in your right arm? 

A. TI could take a weight, one of them scale 
weights, a fifty-pound weight, and I could reach 
down and get it, I can put that over my-—over my 
head. Or I can take a pump and put a steam pump 
_take a hold of them and throw them on my right 
shoulder and go down in the gratings in it and 
put it in the vise and work on them pumps but I 
couldn’t do it now, though. Swing a button set. I 
ean swing a button set, twenty-two pound hammer. 
[183] But, I’d be afraid to do anything like that 
now. 

Q. Had you had any trouble with your right 
shoulder previous to this accident? 

No, sir, I never had none. 

You had had no difficulty or pain there? 

No, sir. 

What about your back? 

I never had no trouble with my back either. 
Before this? Ae Nowssir: 

. Have you ever been treated by a doctor for 
any trouble to your back? ING, Site 

Q. Did you ever injure your back at any time ? 

A. Not that I remember. I don’t think I have 
ever had my back ever injured. 

Q. Yes. 

A. T never was in a hospital with it, I know 
that niwelt: 

Q. Yes. Do you have more strength in your 
right hand now than you had, say, a year ago? 


COPOorer 
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&. Yes, sit 

Q. And you have more movement of your shoul- 
der A “Yes, sir 

Q. than you had a year ago? 

% es, sir. [184] 

Q. Mr. Farley, how long had you shipped as a 
second assistant engineer, approximately ? 


A. Well, I got my license in February in ’28 
and I been sailing pretty near ever since that. 

Q@. Yes. And, you were fifty-eight years of age 
at the time of this accident. I believe that’s been 
stipulated, is that correct? 

a Wed, six. That’s right. 

Q. I believe it is further agreed as a fact that 
you were making $435.89 as a base wage per month 
at the time of your injury? A. Pet's tight. 

Q. In addition to that I presume you made over 
that ? 

A. J used to make an average of—when they 
been paying Saturday afternoons and Sundays, 
since they been doing that on the last ship I was 
on—when they started doing that I made quite a 
bit of overtime. I paid off of that ship and T only 
worked eleven months and I had over $7,600 in 
eleven months when they started that new seale of 
pay paving overtime for Saturday afternoons and 
Sundays. 

Q. What was your average overtime that you 
would make monthly while you were serving on a 
foreign voyage? 
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A. On a foreign voyage it would run maybe 
$250 or $200 a month. 

Q. Between $200 and $250 a month? [185] 

A. You lay in port so many days and you lay 
around and you get every third night a night watch 
and you get fifteen hours of it and you get that 
$1.86 an hour for every hour you stand and be- 
side you get your regular wages on top of that. 
And Saturday and Sundays the same way. Jivery 
third night you get your night watch. 

Q@. Yes. 

A. And, it is easy to make it. Some ships you 
eet on the companies won’t pay no overtime. They 
just let things go and run down. But other ships 
you can make all you want to make and I try to 
make all I can get to work on a ship when I get 
aboard of one. 

Q. In addition to the overtime that you make 
are you furnished room and board aboard the 
vessel ? A. Yes, sir. 

Q. That’s in addition to these other amounts, 
that’s not taken out of the basic pay? 

A. No, they don’t take that out of your basic 


pay. 


Q. In the year 1951 which was the year pre- © 


ceding your injury do you know how much money 
you made for that year? 


A. According to my income tax, that W-2 form 


I can tell you what that is. I think that’s—I got 
that. I copied that down because IT got that here. 
In 51 I was on the Trans - Oceanic for eleven 
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months at $7,648.73. That’s on eleven months on 
board of that ship. And T got papers, overtime 
sheets, that 1 took home with me and every one of 
[186] them is my overtime, shows on it what T 
worked. $7,648.73. 

Q. That amount, does that or does that not in- 
elude the payment that you get for room and board 
aboard the vessel 2 

A. No. That’s what they take out for my W-2 
forms. That’s the wages. That's the wages, 

Q. Yes. That’s the amount that you actually pay 
tax on? A. That’s what I paid tax on. 

Q. It is true, is it not, that you pay Social 
Security tax on not only that but on your room 
and board aboard the vessel, also, do you not? 

A. I guess that’s right. 

Q. Well, if you don’t know, just say so. 

A. I think they take out everything on that So- 
eial Security, I guess. 

Mr. Williams: May I have Exhibit 7, please? 

(Whereupon the Crier hands the document 
to Mr. Williams and thence to the witness. ) 

Q. (By Mr. Williams): That first sheet appear- 
ing on there, just what is it? 

A. This is wages paid to John Farley for serv- 
lee rendered SS Augustin Daly February the 2nd, 
1950, to August the 13th. 

Q. That is one sheet. Are there other sheets 
underneath that? A. Yes, asia, 

Q. What are they? [187] 
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A. That’s overtime. That’s overtime, John Far- 
ley, Trans-Oceanic. 

Q. Is that in the year 1951? 

A. This is the year 1951. 

Mr. Williams: I move the introduction of these 
exhibits into evidence. 

Mr. Krause: Well, I haven’t seen them. 

Mr. Williams: You have seen the one. 

The Court: Show them to counsel. 

Mr. Krause: No objection. 

The Court: It will be received. 

(Documents as deseribed above by the wit- 
ness being Exhibit Number 7 was thereupon 
received in evidence.) 

[See page 497. ] 

Mr. Williams: We will ask counsel to stipulate 
regarding these wages that in February, 1952, and 
it is already in the agreed facts, that his compen- 
sation, basic, was at the rate of $435.89 per month 
and that overtime was at the rate of $1.96 per 
hour. 

Mr. Krause: Well, that’s still an agreement but 
I think that’s correct. I will stipulate to that. 

The Court: What was the amount of overtime : 
per hour? : 

Mr. Williams: $1.96, your Honor. Will counsel ~ 
further stipulate that on June 16, 1953, the base” 
wage for a second assistant engineer, marine [188] 
engineer, serving aboard a liberty class vessel was 
the amount of $531.23 per month? 


Mr. Krause: That’s the new scale. . 
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Mr. Williams: And that seale prevailed at the 
time all the way up to present from June 


Mr. Krause: That's correct. 

Mr. Williams: Will counsel further stipulate 
that the overtime rate sinee June 16, 2958, to dnd 
including the present date is the amount of $3.29 
per hour? 

The Court: All right ? 

Mr. Krause: I don’t know. I don’t know whether 
that is or isn’t the reeord. 

Mr. Williams: Do you wish me to read it in 
from the agreement? 

Mr. Krause: Well, there are two rates. What- 
ever it says in the agreement is the rate and it’s 
perfectly agreeable to me to have it read into the 
record now. 

Mr. Williams: Yes. May I have that exhibit 
(indieating) ? 

The Court: Is that Exhibit 52 

The Clerk: Number 5. 

Mr. Williams: Exhibit 9, yes, your Honor. On 
page 25 thereof it reads as follows: ‘Section 16. 
Overtime and Penalty Time. Effeetive 12:01 AM, , 
June 16, 1953, the rate of overtime pay shall he 
$3.29 per hour and the rate of penalty pay shall 
be $2.19 per hour.” Penalty time we hare not con- 
tended for, your Honor. It involves certain types 
of cargoes. [189] 

Mr. Krause: Well, that isn’t correct. Penalty 
time is time put in on Saturdays and Sundays when 
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the ship is at sea. It has nothing to do with the 
kind of cargo at all. 

The Court: Mr. Farley will probably know that. 
You ask him as to the overtime rate. 

The Witness: No, you’re wrong, Mr. Krause. 
The penalty time, it’s like if you take and you're 
off at dinner time and you worked all day you 
work your four hours and then you take and you 
have to take and do other work during the noon 
hour, that’s penalty time. That’s what they pay. 
Standing the night watch and there is no fireman 
down below, the fireman may be drunk, and you 
have to go down and stand his watch, why, you get 
your wages and that’s penalty time for handling 
the hides or sulphur or anything like that on the 
ship or anything when you are working. That’s 
the way it is. That’s penalty time. That’s anything 
like working cargo with sulphur and stuff like 
that and they just work in hides as penalty time 
and you are working stuff. Tell you what, in the 
agreement what it consists of it shows exactly what 
it consists of. 

Mr. Williams: May I have Exhibit Number 7, 
please? 

Your Honor, I am merely going to read the total 
on this exhibit. This is wages paid to J ohn Farley 
for services performed on the Augustin Daly, the 
[180] ship in question, from February 2—it says 
1950. I'm sure that’s an error. It should be 1952 
the date he first went aboard it to August 13, 1952: 
The total amount of wages alone is $3,221.26. The 
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total of wages and FOAR. Actually that includes 
his room and hoard, as T understand ity is #83611. 
Of that amount it is shown on this statement that, 
and also stipulated in the pre-trial order, that 
$1,859.79 represents unearned wages from the date 
of his injury, April 7, 1952, to August 13, 1952, 
a period of, as your Honor ean see, slightly in ex- 
eess of four months and six days. The balance he- 
tween the two is the amount for just wages not 
including room and board and that is $1,361.55 
Which it is shown was earned between February 
2, 1952, and April 6, 1952, a period of two months 
and four days. 

The Court: Well, is this $1,859.79 that you 
refer to as unearned wages, is that the mainte- 
nance that he was paid 2 

Mr. Williams: No, your Honor. Mr. Krause, I 
am sure, can answer that better. But, as I under- 
stand, when a erewman is injured aboard the ship 
he is paid his unearned wages which is his basic 
monthly pay exclusive of any board and yoom, ex- 
elusive of any overtime or bonus or anything like 
that to the end of the voyage. 

The Court: T sce. 

Sr. Williams: I would like to vead an entry 
from the log, your Honor. It is to be found on 
{191] Sunday, April 6, 1952, of the—I Welieve I 
have the rough log of the Augustin Daly. The en- 
try appears in the center of the right-hand portion 
of the log on that date and the following appears 
“1859” that is the time. It says ‘Entered 100 per 
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cent bonus zone westbound” and then gives the 
last—— 

Q. Mr. Farley, what is a bonus zone? 

A. The bonus zone is a zone where you go into 
have it in the Agticles—the Commissioner writes 
it out and it shows from one latitude to another 
you get so much for whatever you’re in. Like when 
you go from Portland, Oregon, and you hit the 
180th Meridian you get $2.50 a day from there. 
Like you was going to Sasebo you get $2.50 a day 
until you get on the other side of another meridian 
then when you have hit the meridian, whatever 
that is, then from Saseho going to Pusan you're 
in the hundred per cent zone. If you are getting 
$439.50 then you get another $439.50 added onto 
your wages what you was making. It’s a hundred 


per cent bonus. 

Q. It’s a hundred per cent bonus of your basi¢ 
wages? A. Of your basic wages. 
Does it change the overtime? 
No. Your overtime stays the same. 
Your basic wage is doubled? 
You double your basic wage. 
Was that a war zone at that time? 
That’s a war zone, yes. [192] 
I believe it is stipulated you were paid your 
maintenance from June 1, 1952, to July 23—June 
1st being the date you arrived back in the United 
States, apparently—to July 23, 1953, except for 
periods of in-patient care, hospital care, presum~ 
ably, at $8 a day? 


OPporore 
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A. The way they do that, when you are in the 
hospital you don't get nothing while you're in the 
hospital. When you're on the outside the company 
gives you maintenance and cure and they give you 
#8 a day. So, if you was in town you have your 
room rent and your board and stuff like that and 
they pay vou for that. 

Q. That's when you are an out-patient ? 

A. When you're an out-patient. 

@. Yes. And, you reccived that amount up until 
—for maintenance and cure exclusive of vour—the 
in-patient time in the hospital up until you were 
discharged from the hospital? A. Wes, sir. 

Q. Which was July 23rd? 

A. I got paid up until July the 23rd. 

Q. Have you received any pay for maintenance 
and cure? A... No, sit: 

@. Have any medieal expenses heen paid in your 
behalf by the respondent since that date, July 
Bard ? Mm No, sir. 


Mr. Williams: I believe that’s all at this time. 


Cross Examination 

Q. (By Mr. Krause): Mr. Farley, you got your 
first license in February, 1928, and that was a third 
assistant’s license, was it? &. “No, ‘sir. 

Q. Got the second assistant’s? &.” Yas, sir. 

Q. In February, 1928. Then, you have had a 
Penewal on it every five years sinee that time? 

A. Yes, sir. 
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Q. You never took the examinations for a 
higher rating? A. No, sir. 

Q. Youre just satisfied to stay a second? 

mm.) Ves, sir. I like, the second assistant’s job. 


Mr. Krause: Now, may I see this Exhibit 6, | 


please, the discharge book. 
(Whereupon the Crier hands the document 
to Mr. Krause.) | 
Q. (By Mr. Krause): Your discharge book for 
1951 shows that you signed on a vessel on the 16th 


of January? iK, Nese, 
Q. You continued with that vessel until 12-15-51 
and were paid off at Galveston ? A, Yes, sir. 


Q. Now, then, you received your pay until you 
got back to Portland, did you not? [194] 

A. Yes, sir. 

Q. So that actually, you received—when did you 
eo back to Portland after being paid off at Gal- 
veston ? 

A. I came right home from—first I quit the 
ship and the ship paid off in Mobile and then I 
stayed on the ship until they had a man come from 
San Pedro, California, a second assistant, to relieve 
me. They couldn’t get anybody there and they asked 
me if I would do that there as a favor to stay 
there so they paid me maintenance and wages and 
transportation back to Mobile if I would stay with 
the ship. So, I told them I would. 

So, I stayed with the ship and they paid me off, 
I think it was, on the 16th day of that month. 
What was it? 
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Q. And how far past that date did you get your 
pay ? 

A&A. I got my pay right then. That’s when they 
paid off. 

Q. Didn't they pay your wages until you got 
back to the Puaeifie Coast, back to Portland? 

A. Yes, sir, they gave me my transportation and 
wages back to 

Q. And wages? 

A. And wages back to the Paeifie Coast. 

©. So, how much wages after the 15th of De- 
eember did you receive for how many days? 

A. It runs around $125 they give you now. 
That's what it is, abont $125 transportation money 
[195] that they give you from Galveston to Port- 
land, Oregon, where T signed on the ship. 

Q. What wages? How much for wages? 

ee Well, that all—that all includes in your 
transportation. They make a—they make a recular 
bonus of it. They say, “Well, transportation and 
Wages $125 back to Portland, Oregon’? when you 
pay off with the Commissioner. 

Q. All right. Well, then, it was somewhat more 
than eleven months that you got paid for? 

Nov It was just exactly eleven months that 
I got paid. 

Q. Well, all right. Did you work continuously 
twelve months each year, Mr. Farley? 

A. Well, I worked twelve months on some ships. 
I have stayed on some ships as high as cightcen 
and nineteen months. 
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Q. Continuously? 

A. Ona ship, yes. I was first assistant on the 
Francis W. Parker, you will see in there, for nine- 
teen months straight during the war. 

Q. You were a first assistant then? 

A. I was first assistant engineer. I took her out 
of here as first assistant and I got off in San Fran- 
cisco when they got a man to relieve me there and 
come back home. 

Q. Did you have a temporary license as first 
assistant ? 

A. They just—the steamboat inspectors came 
down aboard it right here in Portland, Oregon, 
[196] and they said it’s all right to let Mr. Farley 
sail as first assistant because he has been going to 
sea quite awhile. And I went out as first assistant. 

Q. Well, generally, have you worked all twelve 
months each year, Mr. Farley? 

A. Not all twelve months in every year, no. I 
have worked ten months, eleven months. 

Q. On the average, ten to eleven months would 
be about the right amount that you worked each 
year ? 

A. Well, in 1950 I didn’t work at all except a 
few night watches here in Portland, Oregon. I 
stayed home and built myself a home. 

e., Yet | 
A. And that’s the only time that I was off the 
ship for any length of time like that. It shows 

right in my book. 

Q. That’s the only time you were off for a 
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whole year. But, what I was asking you is whether 

on the average ten to eleven months was about as 

much as you worked each year? 

A. Well, that’s—you could say that. On some 
ships I have stayed on for quite awhile, vou know, 
fifteen months, two years. I have stayed on ships 
two years. 

Q. Yes. Well, von have mentioned it yourself 
that generally you worked ten to eleven months a 
year? 

A. I worked till the ship ties off. I don't get off 
the ship, I stay with the ship. And, when the ship 
[197] ties up then I have to get off and come home. 
That's how I come off a lot of ships and come 
home. 

Q. All right. But, what we are trying to get at 
is how much of the year on the average did vou 
work? 

A. I'd say about ten, eleven months. Ten months. 
Put it ten months a year and following it right on 
through it will come out all right like that. I know 
I worked that much, anyway. 

Q. All right. What do you weigh today, Mr. 
Farley? What is vour weight now? 

_ A. About 192 pounds. 

Q. What was your weight at the time of the 
accident ? 

_ A. I suppose about 190 pounds then. I don't 
member. I couldn't say for sure because I don’t 
10W. 

Q. You don’t know what your weight was then? 
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A. No, sir. I quit smoking and T started putting 
on some weight, I know that much. 

Q. You had quite a serious illness about ten 
years ago, too, didn’t you, Mr. Farley ? 

A. Ten years ago. What would that be? 

Q. Did you have a serious illness about ten 


years ago? A. No, sir; not that I know. 
Q. Well, did your weight go down to about 150 
pounds ? A. Oh! that. 


Q. At one time? [198] 

A. Yes, sir. I didn’t—JI was out. My weight 
went down, that’s right. I come in on a ship and 
I looked like—that was in 745. I come in on a ship 
and if you was out where I was at and under 
bombs and ships going up all around you you'd 
lose weight too. I was first assistant on a ship and 
I stayed on it nineteen months and that’s where I 
lost my weight on that ship. T looked like a skele- 
ton. L come in, I lost the weight aboard that ship. 

Q. But, you had not been ill? 

A. No, sir, I wasn’t m no hospital or nothing. 

Q. Well, you weren't in any hospital, I know. 
But, the question was whether this loss in weight 
at that time was due to any illness or not? 

A. No, I wouldn’t say. 

Q. Had you been sick at all? 

A. No, sir; I wasn’t sick. 

Q. Have you at any time suffered from rheu- 
matism ? 

A. Thad rheumatism in my knees and I used 
to go up and down the ladders. When I come in on 
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that trip that’s when it started in in ’47. I went 
and got some shots, Sherwood treatments and he 
told me if T would take Sherwood treatment if T 
would get three or four shots and if it would do 
me any good let him know. So, he give me three 
or four shots and T told him, “Yeah, Ithhink at’s 
doing my knee some good.” And T took ten shots 
[199] and that was all T taken and T was supposed 
to take twelve shots and T shipped out to sea and 
T was gone to sea and my knees have never given 
me a hit of trouble sinee that date. 

@. Was that a doetor here in Portland that gave 
you the treatment for this knee trouble? 

A. Yes, sir. He gave me 

Q. Who was the doctor? 

A. I eouldn’t tell you because I don’t know. 
They change—you know, change so often up there. 
I don’t know who the doctor was. 

Q. It was a Public Health 

A. Public Health doctor. 

Q. Oh. It was a Public Health physician ? 

- ‘Yes, sir. 

Q. In addition to that, any other illnesses or 
operations that you have had, is there anything 
else? 

A. I have had an operation when I was work- 
ing up in St. Vineent’s Hospital as an operating 
engineer. 

Q. In what year was that? 

A. Maybe ’40 or ’41, I couldn't say now for 
sure what it was. 
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Q. Before the last World War? Was it before 
the last war? 

A. It was right after—right after the war. I 
think it was in °41, I guess. The war was on then, 
I think. I quit the—I quit the Charles Christensen 
and I came in here and went to work, stationary 
[200] work, for about a year and a half and then 
T went out to sea again. But, that’s when I—I had 
this hernia operation. I was working with the chief 
engineer up in the power plant and we was fixing 
the air ducts up there and we was cutting a plate. 
So, when he cut the plate off that you lay down 
so the air won't get in and shut the air off on the 
air duct, he cut the plate and it kind of fell down 
and when it did I reached like that (demonstrat- 
ing) and I grabbed it and I held it up and then 
I went outside. As I was the operating engineer 
on there—and I went outside and I look up at the 
stack to see if it was smoking which you do be- 
cause they don’t want no smoke in around Port- 
land and they tell you always to watch your stack 
and see if it was smoking. So, I did that and when 
I did look at the stack this thing popped out on 
me right then and I put my hand down and I felt 
and it was a big egg stuck down below where I 
had this hernia operation. And I come in the power 
plant and they took me up to the hospital and then 
this Dr. Gambee, he operated on me and three org 
four days later he operated on me and I was 
that’s what happened to me there. That’s the only : 
operation I ever had. 
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Q. ‘That’s the only operation you have had? 

A. Yes, sir. 

Q. I thought you said that happened when you 
sneezed ? 

A. That’s what T told you. I went outside and 
[201] I looked up at the stack and when T sneezed 
that’s when it popped it right out there. 

Q. Well, then, when you looked at the stack you 
did sneeze ? 

m. ¥es, sir. I looked up at the stack and T 
sneezed—the sun. I was on day wateh there when 
it happened. 

Now, Mr. Farley, are vou married or single? 
IT am married. 

Any children? Are you living with your 
wife? & Yes sir. 

Any children? 

She has got one boy in San Francisco. 
But none that are staying with you? 

None of mine. 

You live on a place about how big? 

I got three aeres. 

How many houses on that? 

I got five duplexes and my own home and 
then three or four shacks around there. 

Q. That you rent out? 

A. Well, I got the duplexes. 

@. You rent the duplexes out. What about the 
Shacks, are they rented too? 

A. No, sir, they're just for the—— 

Q. They’re not houses? 


Ore 
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A. They’re—no houses there, just shacks, little 
[202] chicken house and just an old — just old 
buildings you put stuff in and store stuff away in 
them. 

Q. You have your own home there and you 


have five duplexes? A. Yes, sir. 
Q. That’s ten different quarters to be rented? 
shee Ves, Sir 
Q. Is that used as a sort of a motor court? 
A. No, sir. It’s rented by the month. 
Q. You rent it by the month? A. Miesisum 
Q. You don’t hold out as a motor court or a 
motel ? Aveo, "sii: 


Q. You have your chickens, do you? 

A. Yeah. I have 35 or 40 chickens. 

Q. Thirty-five or forty chickens. And you look 
after them, do you? Aw Sime 

Q. Do you look after them? 

A. Yes. I carry water to them and feed them 
and—— 

Q. You don’t have the water tap running right 
there in the chicken yard or chicken house? 

A. No, sir. 

Q. So, you earry the water? 

A. I carry the water in a bucket to them. 

Q. And you clean the chicken house out, don’t 
you? [203] 

A. Yeah. When I clean it out I clean it out in 
a wheelbarrow. 

Q. Well, it has to be cleaned out periodically, 
once a week? A. Yes; once a week. 
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Q. What do you use, what sort of litter, saw- 
dust ? A Straw. 

Q. Straw? A. Straw. 

Q. When you clean it out do you use a pitch- 
fork to shovel it out through a window? 

es just s@rape it off with & shovel, L just 
serape it off the roosts and then into the wheel- 
barrow and then wheel the Wheelbarrow out and 
dump the wheelbarrow out in a place where—let it 
muleh. 

Q. The wheelbarrow — you throw it onto the 
Wheelbarrow and wheel it out of the chicken house 2 

a des. 

Q. Now, then, you put it on a sort of a pile 
and after it’s rotted you put it onto your garden, 
I suppose ? 

A. Well, I don’t get so darm much of it from 
25 or 30 chickens, I will tell you that. That’s what 
my wife does right 

Q. Didn’t you say a moment ago 35 or 40 chick- 
ens? A. Yes, sir. 

Q. Now, it’s 25 or 302 [204 ] 

A. No, I didn’t say that. 

How many did you say? 

I said I have about 25 or 30> chickens. 
Twenty-five or thirty ? 

We. That’s right. 

That’s about the proper number, is it? 
Yes, sir. 

Now, you put this out on a pile where it 
Was to mulch, isn’t that the word you used? 
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ie Wess sir. 
Q. What do you do with the mulch afterwards? 
A. My wife takes it and puts it around her 
flowers around there. 
Q. Your wife puts it in the wheelbarrow ? 
A. Yes, sir. She takes and puts it around the 
flowers. 
Hauls it around the garden? 
Wessim 
Do you have a vegetable garden too? 
No, sir. 
No vegetables ? 
Well, I got no vegetable garden there. 
- How much of an area is this lawn or grass 
in? How big is your lawn that you have to mow? 
A. I’d say just the regular place, I’d say a 
good half acre in there. [205 | 


OPOorPoPe 


Q. Is in grass? A. Is in grass. 
Q. What kind of a mower is it you use to mow 
with? A. It’s a power mower. 


Q. You start the engine all right, do you? 
a West 
Q. Is it one of these little Briggs-Stratton en- 


gines ? A. “That?swlhiad? Tteast 
Q. Then you run that over about a half an 
acre? ie No; sm 


Q. What do you do? 

A. I take and run it. I run it for about an 
hour and then I quit. 

Q. Oh? 

A. And then the next day maybe I will do 
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some more, and the next day I will do some more, 
and keep that up until I go over it. I don’t xe) 
over the whole place. I never would get to keep 
going over it and over it. I go over it as much 
as I can. 

Q. Well, you don’t try to mow the whole half 
acre in one day? A. “Wioesin 

Q. So, you work for about an hour? 

eee Vhatis right. 

Q. In mowing? And then you probably knoek 
off for that day? [206] 

A. I take and knock off or I go in for therapy 
right then in the morning. I may mow for an hour 
and go in and take my bath and lay in the bath 
tub for awhile and then I go in and get my therapy 
and then I come back home and maybe I will 
start the mower up again and mow for maybe a 
half hour or something like that. And T lay there 
and I put—I got a heat Jamp there and I put that 
on me at nighttime and my wife massages my back 
also besides that. 

Q. Now, you tell us what you do on a typical 
day where you don’t come in to have your physio- 
therapy. What time do you get up in the morning? 

A. Well, I get up about nine o’cloek, eight- 
thirty. 

Q. Do you get your own breakfast or does your 
wife get it? 

A. No, sir; my wife gets the breakfast. 

Q. What do you do after that? 

A. Well, I go outside and throw some mash out 
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for the chickens, put it in a trough, and then I 
will take a little bucket of water or one of them 
ten-quart buckets of water, bring it out there and 
dump it in the mash so the chickens can eat it. 
And then I come in the house then and eat my 
preakfast and maybe I will go on out and maybe 
run the mower or either that or T will go out and 
clean around something or go in the nut house, 
erack nuts, just like that. I got about eighty 
pounds of nuts out there that I must crack. [207] 


I just set there with a hammer and just erack 


them and put them in a bucket. And I still got 
them out there. 

Q. Those are filberts, are they not? 

A. Walnuts. 

Q. Oh. Walnuts. Are those walnut trees in your 
place? Aron Y sprain 

Q. Do you have the walnut trees on your own 
place? Ae Miesesil 

Q. Who picked the walnuts last fall? 


A. I took and raked some of them up and 


picked them up myself too. 


Q. Well, do you wait until they fall off of the» 


tree before you harvest them? AY” Yes, sim 
Q. You wait until they fall off? 
m®. Yes, Sir. 
Q. Then you rake them together and pick them 
up off the ground? i, Yes, Sir. 


Q. Were you able to carry a sack of eighty 
pounds of nuts all right? A. No, sir. No, sit 
Q. What did you do? 1 
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A. Well, I just take and—the nuts and put 
them in a water bucket, pick them up in a water 
[208] bucket. I rake them up and—you couldn’t 
get only about fifteen or twenty pounds of nuts. It 
would be a lot of nuts. And I bring them in and 
bring them into the nut house and my wife takes 
and has them in there and she dries them and 
then she stacks them up and I take them and erack 
the nuts for to sell. That’s what I do. 

= you sell the-— 

A. And the same way with the filbert nuts, I 
will rake them in a pile. Just last year I took and 
raked the filbert nuts in piles and got some sacks 
with burlap in them and I just raked them up in 
httle piles and then I kind of laid down and picked 
the nuts out of the piles and put them in the 

-bueket and then I got up and earried the bucket. 
I may pick about thirty pounds of walnuts or 
‘filberts in a day like that. 

Q. How much of your three acres is in walnuts 

and filberts? A. Fourteen trees. 


Q. Fourteen. That is walnuts and filberts? 


A. No, sir. Fourteen trees of walnuts. 

Q. Oh, yes. And how many filbert trees? 
A. There is pretty near an acre of filberts. 
Q@. Pretty nearly an acre of them? 
A. 
Q 


Yes. 
Do you sell the nut meat, do you, after you 
erack them? A. Yes, sir. [209] 


Q. You sell the meat? 
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A. My wife sells them to the bakers or some- 
body that happens to buy them. She sells them. 

Q. Yes. Well, now, let’s go on with your day 
there when you are not coming in for your treat- 
ment. In the morning you said you would go into 
the nut house perhaps and shell a few nuts setting 
down there. What did you do after that? 

A. Very little work I do around there, I will 
tell you that, very little work I do. 

Q. Well, just tell us what you do, Mr. Farley, 
and then we can tell whether it is very little. 

A. Well, I just take and I lay down around 
in the house. I don’t do very much work around 
there. 

Q. Well, here we had gotten to about noon- 
time, I think, and you cracked some nuts and then 
about noon you go in and have your lunch, I 
suppose ? 

A. Well, I won’t maybe eat until maybe two 
or three o’clock in the afternoon. The wife may set 
dinner. 

Q. Two or three o'clock? 

A. But, I will be maybe laying around in the 
house or—I don’t—I don’t do very much out there, 
T will tell you that. 

Q. Yes. Now, in addition to the work that has 
to be done with the lawn mower, do you have to 
cut some grass with a sickle or scythe? [210] 

iA.) Waess sim 

Q. Well, do you do that work with the scythe 
and the sickle? A. No, sir. 


to 
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Q. Who does it? 

A. The wife will take and she takes the seythe 
and euts some of that grass down. 

Q. You let your wife handle the seythe ? 

m. Yes, sir. 

Q. And 

A. She done it yesterday. I think she got — 
she—— 

Q. Yes. Now, who keeps these ten places be- 
sides your own home in shipshape, T mean, when 
something has to be done around them? 

A. My wife paints them and cleans them up and 
takes care of them. She does the work over there. 

Q. Your wife paints them and cleans them up 
when tenants move out? 

A. She does the cleaning. 

Q. You don’t help on that at all? 

A. Very seldom I ever help over there. 

Q. Just what would be wrong with your stand- 
ing up against the side of one of these houses 
and brushing some paint onto them? How would 
that hurt you? 

A. They need painting right now, that’s what 
[211] they need. I couldn’t do that. 

Q. You haven’t even tried it, though, have you? 

A. I stand up and help her dry dishes and I 
can’t stand it. 

Q. You stand up and help her dry dishes? 

m. Yes, sir. 

Q. How long do you stand there drying the 
dishes ? 
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A. Maybe three quarters of an hour and my 
back will hurt. 

Q. Three quarters of an hour? Av WW es 

Q. When just you and your wife have been 
eating there you have three quarters of an hour’s 
worth of work? 

A. Not just the eating, she is liable to have a 
pile of dishes on the sink or drainboard, or stuff 
like that, and she will get in there and wash them 
and I may give her a hand. 

Q. Yes. Still you can go to the physiotherapy 
place down here and exercise there for three hours 
and standing up and wiping dishes after three quar- 
ters of an hour makes your back hurt, is that right? 

A. When I go to physiotherapy I go in there 
and I lay under heat treatment. 

Q. All right. 

A. I lay down and take heat treatments on my 
back. I take that for—from one o’clock until two 
o’clock. 

Q. All right. [212] 

A. And then from two o’clock I go on and I take 
exercises lifting weights and then I go in and & 
stand on a board, or whatever he wants me to do, 
with my back trying to strengthen my back. I just 
take 

Q. You start in at two o’clock and for how long 
do you continue to do things on your feet while 
you’re on your feet there ? 

A. Iam, oh, there until three-thirty. 

Q. Till three-thirty? A. Yes, sir. 
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Q. Well, after you have been on your feet from 
two to three-thirty doing the exercises docs your 
back hurt ? A. Yes, sir. 

Q. It does? A. ‘Yes, gir. 

Q. What do you do for it then? 

A. All I do is just get in my ear and go on home 
and that’s—and wait and eome on in again. 

Q. Then you drive home and sometimes you go 
and mow some lawn then after that then, don’t 
you? 

A. I don’t mow the lawn right then. I take and 
goon home and maybe I will in the evening I may 
take and tell her, T says, “I will go on out and mow 
a little grass.” And she says, “All right, Jolmn.’’ 

Q. Yes. Now, Mr. Farley, have you now told us 
about all [213] the work that you do and all the ex- 
ercising that you do? A. Les, wir, 

Q. That’s about all of it? As Viesusix: 

Q. The only time you attempted any job for 
Which you got paid was in September, 1953? 

=. Yes, sir. 

Q. You have let nearly two years go by since 
then without trying to work another job, haven’t 
you? 

A. I been up there at therapy for the last year. 

® Well—— 

A. I can’t—I couldn't take and do the job, I 
Know it my own self that I can't do the heavy work. 

Q. But, you haven't tried any? You haven’t 
tried? A. I know I ean’t do it. 
~Q. Yes. You didn’t go down to take a night engi- 


238 John Farley vs. 


(Testimony of John Farley.) 
neer’s job on one of these ships to see how you 
could get through on it? 

A. Ray Robinson told me if I can’t do the work 
and open boilers and pulling wrenches and stuff 
that there is no use trying to get somebody else do 
your work. 

Q. Well, are you telling us that a man that goes 
down there on the night relief has to pull boilers? 

A. Whatever the chief engineer tells him to do 
you do it. 

Q. That repair work is being done on the ship 
at nighttime [214] when she is in port here by the 
engineer officers? 

A. You are taking water and everything else 
like that. 

Q. Well, now, taking water is quite a different 
thing again. We were talking about pulling boilers. 

A. If they ask you to open up them manhole 
plates you’re going to have a boiler inspection or 
something they will ask you to do it and you will 
do it. 

Q. As a relief engineer you have never done it, 
though, have you? As a night engineer have you 
ever done that kind of work? 

A. Yeah, I have done that work. 

Q. As a night engineer relieving for just a 
night? A.” No, I didn’t take and do that. 

Q. No. 

A. No. But, I have worked on board keeping up 
an engine and stuff. 

Q. Now, except for minor adjustments there are 
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no—the engineers don't do any repair work on the 
ships, do they? 

You mean the engineer aboard? 

Aboard. A. Yes, «mir, 

While the vessel is in port in Portland ? 

Yes, sir. 

What sort of repair work do they do? 

Put in rings. [215] 

Into what? 

Into pistons or in the valve stems. 

On steam vessels? 

Yes, sir. Reciprocating-engine jobs. 

You have done that, have you? 

Right. From the Trans-Occanic right on the 
ship down there I have put in—put in stuff while 
I was on night watches. 

@. Who makes the major repairs on the ships’ 
engines, is that done by shore crews or not? 

A. Sometimes it’s done by shore crews and some- 
times it’s done by the crew aboard a ship. It de- 
pends on how big the job is. 

Q. Yes. Now, you put in the night in September, 
1952, on that relief Job, though, didn’t you? 

A. Yé@s, sit. 

Mr. Williams: I believe counsel means 753. 

Mr. Krause: Yes. 

Q. September, 19532 4." Yiegs sia, 

Q. You put in the night? Asi Yes, sir. 

Q. How many hours? 

A. I putin eight hours down there. I laid down, 
though. I couldn’t take it. [216] 
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During those eight hours you laid down? 
Yes, sir. 

And you didn’t go back the following night? 
No, sir. The ship sailed next morning. 

So, that job ended then ? 

That job ended. 

Now, actually, you did apply to Ray Robin- 
son for his sending you down onto another job, 
didn’t you? 

A. I wanted to get to work again and I told him 
what happened and he said if I can’t do the work, 
John, there is no use going down there. 

Q. But, you did tell Robinson you wanted to be 
sent out again? A. Yeah, I did. 

Q. And you haven't improved sufficiently since 
that date so that you even wanted to try another 
job? 

A. I would like to try the job but I just—I know 
T can’t do the work. 

Q. Yes. Well, you know you can’t do the work 
without trying? 

A. Yeah, I know that. I’d like to do it. That’s 
what I am taking therapy—l thought I’d get my 
back in shape that I could go, could be able to go 
back on ships. I don’t like this laying on shore here. 
I like to go to sea. 

Q. Well, Mr. Farley, you did manage to [217] 
get through the night in 1953 on this job and you 
made some improvement since then, haven’t you? 

A. On my arm, yes, sir. 

Q. On your back too? 
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A. Well, I don’t know. My back still hurts me, 
I don’t know. My arm—— 

Q. Your back still hurts you? 

A. Yes, sir. My back still hurts me. 

Q. It hasn’t improved any? 

A. I don’t know. T don’t know. Tt just hurts me 
just the same. I don’t know. 

Q. So; at any rate, there has eertainly not been 
enough improvement in order to get you to go and 
try another job anyway. You haven’t improved that 
mueh that you wanted to try another job? 

A. I would like to try another job if you would 
give it to me. 

Q. Well, have you asked him for a job? 

A. TIasked Ray Robinson when he called me up 
that time and he told me about it and he Says, 
“John,” he says, ‘‘ean’t send you down there if you 
ean’t do the work.” 

Q. Well, that was in September, 1952? 

=~ Yes. That’s right. 

mM 753? A: 763) F216] 

Q. Pardon me again. °53. Now, nearly two years 
have gone by but you didn’t ask Mr. Robinson to 
send you out on another job? 

A. No, sir. I been taking therapy, see, and if T 
ean get well that’s what I ean—can’t 

Q. Now, Mr. Farley, the Augustin Daly arrived 
In Sasebo about April 2, 1952, didn’t she ? 

A. Yes, sir. 

Q. Then the first time you went ashore was on 
the night of the 5th? %.. That'satelit 
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Q. 5th of April. And you said you went ashore 
right after supper about six o’clock? 

A. That’s right. Or five o’clock, I guess, when 
they have supper. I went ashore right after—right 
after chow, anyway. 

Q. Yes. And, did you go ashore alone or with 
somebody ? A. Lwent ashore with Morgan. 

Q. With Morgan. He was an oiler, was he? 

A. He was an oiler. 

Q. Oiler. It’s customary for the licensed officers 
to go ashore with the men that way, isn’t it? 

A. There is no law stopping it. You can go 
ashore with them. 

Q. Well, I say, it’s customary ? 


A. Well [219] 
Q. Then you and he when you got ashore went 
and had a drink together? A, Mes gait 


Q. Now, did you have this first drink before you 
had your haircut or afterwards? 

A. I think I had my first drink right when I 
stopped at that little bar and then we left and I went 
in to get my haireut and then he went across the 
street and I went over there and met him and had 
a drink over there with him. When T went over there 
T had a drink with him and that’s—and then we left 
and went uptown. 

Q. Now, this first one was in this bar right on 
the dock or near the dock, was it? 

Aw That’s right. 

Q. What did you drink in there? 

A. A beer. 
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Q. What kind of beer? A. Just 
Q. American or 
A. Just that Japanese Ashai beer. 
Q. Japanese beer? 
A 
Q 


Yeah, that’s right. 

Was it a quart bottle or what size bottle? 

It was a quart bottle. It was poured im be- 
tween both of us, that’s right. [220] 

Q. That is, you shared a quart bottle? 

a. Yes;sir. That’s right. 

@. The second time what did you have to drink 
after your haireut? A. I had a heer too. 

Q. Well A. Same way. 

Q. did you drink the whole quart yourself 
that time? 

A. I don’t know. I guess I had a bottle of beer 
all right. They’re not they’re just the fifths. I 
set there. Yes, I guess so. Yes. 

Q. A fifth of beer? A. Yes, that’s right. 

Q. So, what time was it then approximately ? 

A. Id say, oh, it could have been around seven, 
seven-thirty, or something like that. 

Q. Then you went uptown to see the Cherry 
Blossom Festival? Ay That’stight 

Q. When did you start back to the dock again 
then? 

A. About eleven o’clock we started back to the 
ship. We walked back, we didn’t take a cab or rick- 
sha or anything, we just walked back and when we 
got back to this one spot where Morgan wanted to 
go to, why, I wouldn’t go in there because he wanted 
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just to go in and see that Jap gal so I said, ““Well, 
T will see you down at that other place because I’m 
going [221] to buy some other stuff.’? So he stayed 
in that other place. And about a quarter to twelve 
he must have been—he left that other place. I sup- 
pose that’s about the time. It only took about two 
minutes to walk over there and I went around the 
corner and bought a couple of kimonos and came 
back in this barroom where these fellows were in 
there and I got my stuff and I says, “Well,” I says, 
‘about time for the launch,” and I gathered up my 
stuff didi wenteout ofeilere, eaaad maybe some- 
body’s liable to say “Here, take this,’’ and hand 
you a glass of beer, or something like that, that 
they had poured out and maybe I took the glass 
from the guy and took a little bit Or ite 

Q. Yes. So that is besides these other two drinks 
that you had, just before you left to go out to the 
launch you had another one? 

A. I wouldn’t doubt. Maybe I did. 

Q. Well, was that whisky or beer again? 

A. Beer. 

Q. Yes. And, by the way, when you first came 
ashore and in this little tavern on the dock you saw 
these colored boys from the steward’s department 
drinking there at the time, too, didn’t you? 

A. They weren’t in there. 

Q. This man that later on fell on you? 

A. They were in there when T came back [222] 
at eleven o’clock that night, that’s where they were 
at. 
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Q. Oh. At eleven o’elock you saw them in there? 

As Ses, sir. 

Q. They were drinking then, weren’t they ? 

A. They were settin’ over on the table over there. 
I guess that’s what they were in there. They was 
drinking and fooling around with the Jap women. 

Q. What were they drinking, do you know ? 

A. I don’t know. 

Q. Yes. So, then, it was about midnight when 
you got down to the landing, I suppose? 

m. Yes, sir. 

Q. Was the launch there when you got down to 
the landing ? & Nesp sir 

Q. You got right aboard? 

A. Yes, sir, I come right aboard and walked 
over and got on the launch. 

Q. When you finally left the dock there you had 
Somewhere around twelve or fifteen men on the 
launch ? A. That’se right. 

@. You said that there were only eight or ten in 

the launch when you went ashore? 

A. Well, the men go ashore and—the men exe) 
ashore at different hours and some of them don’t 
come back until the last launch. Some of the fellows 
So ashore at twelve o’clock [223] and they don’t 
come back until the last launch. 

> So; that—— 

A. They’re filled all up. The fellows go ashore 
during the day, why, some of them picks up other 
launches, waves at other launches going by the ship 
and they come on over and pick them up and they 
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will go ashore. And then when the ship—when the 
motorboat leaves there—otherwise it would cost you 
quite a bit of money to get back to the ship if you 
pay it out of your own pocket when that launch 


goes. 
Q. So, you take the free launch provided by the 
ship ? A. That’s right. 


Q. All right. Now, when you got there to the 
Augustin Daly about where did the launch put up 
against the side of the ship ? 

A. Pulled up midship. 

Q. Right about in the way of the bridge and the 
midships house? 

A. Just where they had the ladders at. 

Q. Well, I know. But that was where the mid- 
ships house is located —— pam aes: 

Q. wasn’t it? Was the ladder, do you recall 
where it was with respect to that midships house? 
Was it forward or aft or about in the middle? 

A. It was aft of the midships house. [224] 


Q. Toward the after end of the midship house? | 


A. Yes, sir. 


Q. And did you see what sort of cargo work was © 


being carried on as you came alongside the ship? 
A. I didn’t see no cargo being worked at all 
when I pulled alongside. 


Q. You didn’t see whether there was work still 


going on the ship? Aw“ Nowsir: 
Q. Were the cargo lights burning on the ship? 
A. They had the lights. 
Q. At the time you came alongside ? 
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A. They had the lights up on the ship beeause 
When I come back in the motorboat and it went on 
up and circled around I took a look over and I said, 
“Well, there she is” and that’s what I said there. 
Harry Morgan—we was sittin’ there, I said, “Well, 
there she is.”’ 

Q. Well, are you not telling me that you saw 
the cargo lights or you didn’t see them? 

A. I saw lights that they had, mast lights and 
everything on the ship. 

Well—— 

They had the lights burning. 

You do know what cargo lights are? 

Wes, I do. [295] 

Were those burning or weren’t they burning? 
I couldn’t say. 

You don’t know. Now, what lights did you 
see about the ladder, the Jacob’s ladder? 

A. Well, I will tell you, when I come aboard 
they have a light up above and you take it for 
Sranted that just the light is right there at the bous- 
ing of the boat up above. You can see just the heht 
shining out from the cluster hight. 

Q. That is at the corner of the boat deek ? 

A. On the corner o% the boat deck up above. 

Q. Above the ladder? 

A. And they have underneath there at the time, 
[ think, too they had them tied down both ways. 

Q. Two ways, one forward 

A. I know one light was there right up above, I 
snow that for sure. 
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Q. You know that there was one cluster light 
there? 


A. Yeah. There was one light up above. 


Q. Can you tell us how many globes there were 
in that cluster light? 


A. No, I could not. They have about five or six 
globes but then I don’t know if they had that Mogul. 
They have a Mogul light too. 

Q. <A great big globe? 

A. A great big light too. [226] 

Q. I thought that you had said yesterday that 
there was about seven or eight hundred watts of 
light at the ladder. Did you? 

A. No, sir, I never said that. 

Q. You don’t know whether they had a big globe 
in that cluster or whether there were four OReiive 


small ones, is that right? jee Nomsit" 
Q. You had gone down this pilot ladder when 
you left for shore, had you not? A. @Yes, Sm 


Q. When you came back you saw that the pilot 
ladder was still there in the same place? 

A. I presume it was. 

Q. Well, what did you see? 

A. Men had to go aboard. I didn’t—I didn’t— 
like I told you, I was just sitting down back there 
when the boat pwlled up alongside. I just got up 
and says, ‘‘ Well, let’s get going,” and I walked on 
up toward the midships house and was going to get 
ready to get aboard when my turn come. I was in 
no hurry to get aboard. And I just stood there and 
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when this man fell on me that’s how quick it was 
done. 

Q. Well, now, when you walked along the 
Jaunech—— A. Yes. 

@. ——did you walk in the direction of the 
Jacob’s ladder? [227] A. Yes, sir. 

@. Because you knew that you were going to 
ehmb a ladder, didn’t you? 

A. I walked in the direction coming up towards 
the Jacohb’s ladder. The Jacoh’s ladder was on the 
side. Here is the Jacoh’s ladder here (witness dem- 
onstrates) and I am over here (indicating), I just 
walk up alongside and there is a space in between 
the launch that wide (indicating). 

Q. Yes? 

A. And you just walk up by that house. You 
know, that deck is covered over there. 

Q. All right. You were in the stern sitting on 
this hatch A. Yes. 

Q. when you got there? & “Yess sim 

@. And that hatch was how many feet from the 
place where the ladder was hanging down? 

A. Oh, TI should judge maybe ten feet. 


Q. Ten feet? “. Teer 
Q. So, you walked along the side of the vessel] 
of this launch? ® Yes, six 


Q. Did you walk between the launch and the 
Augustin ? 

A. Yes, that’s right. I walked between the launch 
and the Augustin Daly. [228] 
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Q. All right. And you walked up there toward 
the ladder? A. Yes, sir. 

Q. Then you stopped up there at some point 
near the foot of the ladder? 

A. No, sir. I walked up there and stood at the 
foot of that little house that’s on the little boat. I 
was right cpposite of the little house there and L 
stood there talking to Mr. Morgan when this all 
happened. This all happened right that quick (wit- 
ness snaps fingers), that’s all. 

Q. How close to the foot of the ladder were you 


standing ? 

A. I was about five feet away from the side of 
the ship. 

Q. From the side of the ship ? A. “Yes, sir 


Q. That still doesn’t tell us how close you were 
to the foot of the ladder. 

A. I don’t know how far I was. I know the lad- 
der—I know the ladder was in that vicinity where I 
was standing, close in there, anyway, because the 
men were getting aboard the ship. 

Q. Well, now, yesterday didn’t you tell us that 
you were standing five feet from the foot of the lad- 
der? 

A. Iwas standing five feet from the side of the 
ship and the side of the ship is maybe where the 
ladder is. 

Q. Well, is that the same thing then that you 
were standing five feet from the foot of the ladder? 

A. I would still contend maybe that would be 
right if you want to put it that way. 
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Q. Five feet from the foot of the ladder? 

Qi Yes sir. 

Q. When your deposition was taken do you re- 
member what your best estimate was at that time? 

= Wo, I don't. 

Q. Was it four feet from the foot of the ladder ? 

A. I don’t know. Four or fixe fest L’dushy. 

Q. Yes. Well, that’s what I'm getting at, see. Tf 
it’s not five feet that you were from the foot of the 
ladder it would be less than that rather than more, 
wouldn’t it, because it would be four or fixe feet in 
your best estimate ? A. That would be right. 

@. Yes. Now, Mr. Farley, did you have your 
packages under your arms at that time? 

A. Yes, sir. 

Q. Were you going to climb this pilot’s ladder 


carrying your packages ? ae Ve@spsit 
@. You were not going to send them up on a 
heaving line? As Wo, sir. 


Q. Well, then, going up a pilot’s ladder carry- 
ing anything is, in your view, not a dangerous 
thing is it? 

A. It’s dangerous all right. [230] 

Q. Well, you were going to do it yourself ? 

A. Twas. Yes, I would have done it. I would 
have tried it, anyway. I would have went up or 
tried it. 

Q. Yes. A. And so 

Q. They have them tied up. They have them 
tied up with this stuff that they have over there like 
bamboo, you know, They make your packages fast 
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and they put a little handle on it and you throw it 
over your arm and you have your arm and the 
package hanging down on your arm and then go up 
the ladder that way (witness demonstrates). 

Q. Did you have more than one package, Mr. 
Farley? 

A. Thad two or three packages. I had a doll and 
some kimonos and stuff. 

Q. Were they all done up that way so you could 
hang them over your arm ? “Ay Bes: 

Q. They were all done up that way so you could 
strip them down on your arm ? 

A. I had gotten them up that way. They had 
that bamboo stuff on them, I know that. 

Q. Well, now, Mr. Farley, what do you tell us 
now as to whether or not it’s dangerous to go up 
the ladder when either of your hands are encum- 
bered? I mean, when you don’t have both hands 
free? [231] 

A. I don’t know. I don’t get what you mean. 

Q. Well, let me withdraw that question. You 
said a moment earlier that 1t was dangerous to 
carry packages going up the ladder, didn’t you? 

A. Isaid it was dangerous. 

Q. Didn’t you say it was dangerous to carry 
packages when you are climbing a pilot’s ladder? 

A. Well, it’s hard to climb a Jacob’s ladder with 
packages, I will tell you that, yes. If you had a big 
package it would be dangerous. 

Q. Well, with the packages that you had was 
that dangerous to climb it that way ? 
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A. I never give it any thought. 

Q@. You never gave it a thought. Now, you did 
not look to see how any of the other men were 
cliunbing the Jacob's ladder, did you? 

&. No, sir. 

Q. When you got there you stood in the place 
that you have told us without looking to see whether 
anybody was going up the ladder and in what shape 
he was going up? 

A. That's right, I didn’t. I didn't pay any atten- 
tion to who was going up the ladder or who fell, I 
don't know. 

©. Now, is it regarded as a dangerous place to 
Stand at the foot of a ladder while other men are 
going up the ladder? 

A. Well, you have got to stay on the launch 
Some place [232] when you are up there amidships 
and there is maybe ten or fifteen—or ten men or 
eight men or seven men around there, you have got 
to stand some place close there, 

Q. Mr. Farley, you told us that you walked 
about ten feet from the stern of the vessel to get to 
that point, didn't you? Awd @id. 

Q. Was there anything to have prevented you 
from staying there where you had been sitting till 
the rest of the men had gone up? 

A. No, there would have been nothing to stop 
me but, then, I didn’t think it was that dangerous. 

Q. Well, all right. What I wanted +o now) .is.it 
regarded as a dangerous place to stand at the foot 
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of a pilot’s ladder under the circumstances that 
you have described to us? 

A. Five feet away from there, I don’t think it— 
I don’t know where else I could stand. 

Q. Well, you could have stood ten feet farther 
back on the ship if you had wanted to? 

A. Iwas getting—I was coming up to go aboard 
of the ship. I just walked up. T never give it any 
thought at all. I just walked on up there. J never 
saw a man fall off a ladder before in my life. Never 
figured on anybody falling off. 

Q. All right. Now, Mr. Farley, I will ask you 
now, do you [283] know now, consider that a dan- 
gerous place to stand under the circumstances that 
you had there that night? 

A, Well, in that way, yes, I would look out the 
next time if I was ever aboard a ship. 

Q. The next time you wouldn’t do it? 

A. The next time I’d stay clear. I’d try to wait 
4i]1 the last one. I’d stay back in the back. 

Q. Well, now, you weren't interested in how 
these other men were climbing the ladder at all 
ahead of you, were you? 

A. No, sir. I just—they got up the ladder. 

Q. You weren't concerned about whether they 
were sober, whether they were trying to carry some 
packages up with them, whether they were travel- 
ing on that ladder in a careful fashion, you weren’t 
interested in that, were you? 

A. J wasn't interested in how they got up or——-@ 

Q. No. Had any 
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A. If they went up I suppose they would get 
down. 

Q. Had you observed that any of the men had 
been drinking more than they perhaps should have? 

A. No, sir, I did not. 

Q. That is, the way they acted in the boat going 
over there, none of them appeared to be intoxi- 
eated ? 

a. 1 didh’t—I will tet you, I didn’t pay any 
attention to them in the boat at all heeause they 
were up forward and T was aft. T don’t mingle with 
them guys, anyway. I Stay [234] with the black 
gang. That was with Morgan and he is in the black 
gang. I don’t stay with the niggers. 

Q. That wasn’t the answer to my question, IT 
asked you whether you noticed any of the men were 
intoxicated ? A. No, sir, T did not. 

Q. You did not. A We. 

Q. Did you notice that any of the men were 
earrying packages ? 

A. I never even noticed that. 

Q. All you did notice was that you had some 
packages ? A. I had packages. 

Q. Well, you knew that Morgan had been buy- 
Ing stuff along with you? S Nes. 

Q. So, therefore, he must have had some pack- 
ages? 

A. He had packages. He had packages with him. 

Q. Yes. A. That’s right, he had packages. 

Q. You hadn't seen any of the other fellows 
buying any stuff or carrying any packages? 
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As NF sis 

Q. Was there any noise there at the time of the 
ship’s winches operating as you just arrived along- 
side of the ship? 

A. Tnever heard any winches. [235] 

Q. You didn’t hear it. As far as you can recall 
it was all quiet? 

A. I thought the cargo was off the ship, that’s 
what I thought. 

Q. You thought the cargo had been completed? 

jn ES 

Q. At any rate, you don’t recall any noise at 
all—— Ave Nomen 

Q. that would have prevented your hear- 
ing? 

A. My hearing is good but I didn’t hear any 
noise. 

Q. You didn’t hear someone yell a warning that 
a man was falling off of the ladder? 

A. No, sir. I suppose by the time that noise of 
that hollering got to me I was knocked down. I sup- 
pose that’s how quick it would happen. I never 
heard it. 

Q. Do you recall whether there was anybody 
between you and the ladder at the time that vou got 
knocked down? 

A. Morgan was right ahead of me right stand- 
ing this way (witness demonstrates) right from me. 
T was standing this way (witness demonstrates) 
just like I was standing—just like I am not and 
Morgan was standing here (indicating) and here 
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Cindieating) is the passageway to the launch. He 
Was standing right close to the passageway closer 
than I was to the ladder. 

Q. Well, he was Standing closer to the ship, 
anyway ? 

A. He was standing closer to the slip, yes, 
sir. [236] 

@. Then, the distance from him to the ladder 
would he less than from the ladder to you? 

A. Yes, sir, 

Q. Where was Pattox standing ? 


A. I don’t know. Pattox must have been behind 

or some place. I don’t know where Pattox actually 

“Was. Me must have been behind me or something 
mike that. I don’t. know. I couldn't say. 


Q. You had been under the treatment of ior. 
‘Kimberley in connection with the Public TTealth 
‘Service, hadn’t you, Mr. Farley? 

A. I will tell you, when I was up to the Publie 
[Health Service they scnt me over to Dy. Kimberley 
to be examined and when I got over there he exam- 
med my back and I brought the X-ray pictures 
‘over to him and I never know what they say, I will 
Tell you that. They send a letter back to the U. S. 
Public Health Service and then later on the com- 
pany called me up again and asked me to come in 
and go hefore Dr. Kimberley again to be re- 
examined. So, I went over and he taken some X-ray 
Pictures of me but he recommended that I hare a 
brace and then—but I never got the brace. I had a 
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prace but I never received any brace but Dr. Kim- 
berley recommended a brace for my back. 

Q. A different kind of brace than you already 
had? 

A. Yes, sir, a different kind of brace than I 
already had. [237] 

Q. Then, who advised you that you go to Dr. 
Berg? 

A. Ernie Langley. His wife, she has got her 
back hurt and she told me that Dr. Berg was a 
good doctor and you go to him, John, and he will 
help you out. So, I went to him and he is the one 
that recommended me to go and take therapy treat- 
ment. 

Q. Well, did Dr. Kimberley say that there was 
nothing more that would be done for you? 

A. Dr. Kimberley recommended a brace for me 
and he told them up there that in the letter, what- 
ever letter he give them. I don’t know what he says. 
I couldn’t tell you one thing what Dr. Kimberley 
says. He don’t tell me nothing but he just sent me 
back to the U. S. Public Health and I stayed there 
and I was taking treatments at the U. S. Public 
Health Service three days a week every Monday, 
Wednesday, and Friday from the Public Health. 

Q. Was that before you finally went back to 
Seattle for the final trip to the Marine Hospital? 
No, sir. I saw him after that. 

You saw Kimberley after that? 
IT saw Kimberley after that. 
Well, that’s what I’m trying to get at. Did 
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Kimberley tell you not to come back to him any 
more or did you just not go back to him any more? 

A. Kimberley was sent—I was sent from Kim- 
berley from [238] one of the—from one of the men 
up im the office that called—called me up at my 
home out in Reedville, Oregon 

Q. Yes? 

A. and told me to come on into their offiec, 
that they wanted to send me to a doctor. And when 
they did that, why, I just took and called up Leon- 
ard Alley and told him that the company had called 
me and they wanted to send me to a doctor and | 

am telling him what they told me and he told me 
that he would take and talk to the office. And he 
talked to the office and called me back and told me 
that I had an appointment with Dr. Kimberley 
such and such a date and that’s when I went. And 
what the report was I couldn’t tell you. 

Q@. And that was the last time you went to him? 

A. That was the last time I went to him. 

Mr. Krause: Very well. I think that’s all. 

The Court: Redirect? 

Mr. Williams: I have no further examination. 

The Court: That is all, sir. I just have one ques- 
| tion. 

Q. Mr. Krause made reference to the colored 
‘fellows. Now, I want to make sure I understand. 
“Was Maleomb Edward Potts 

A. He was the steward department which is a 
colored man. 

Q. I see. Now, when you were there in the tar- 
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ern or bar, whatever it was, on the dock just before 
you went back to the liberty launch, was Potts 
there? [239] A, ~ Veswsiune P Otis: 

Q. Did you see him? 

A. TI saw the colored boys all in a little table by 
themselves. They was drinking in there. 

Q. Did you know Potts? 

A. Yes, sir, I know Potts. I saw him on board 
the ship many a time. 

Q. Did you see him there drinking that night? 

A. He was in there drinking in there. They had 
drinks in front of them. I never saw him raise a 
glass to his face, or anything likesthat, ut Tepe 
sume they were drinking all right. 

Q. Did you see him stand at any time? Did he 
stand while you were there? 

A. I never noticed. 

The Court: Any further questions? That is all, 
sir. You may step down. 

How long will the testimony of Dr. Berg be? 

Mr. Williams: I think I would judge about 
twenty minutes. 

The Court: Well, maybe we had better take a 
break now. 

(Recess taken.) 
Mr. Williams: Call Dr. Berg. [240] 


RICHARD F. BERG 
produced as a witness on behalf of the libelant, be- 
ing first duly sworn by the Clerk, was examined, 
and testified as follows: 
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Direct Examination 

QO. (By Mr. Williams): Your name is Dr. Rich- 
ard I". Bere? A. Mes: 

@. You are a physician and surgeon in this 
area? a Yes. 

Q. You practice in Portland, Oregon, Doctor? 

A. Yes. 

Q. For how long have you practiced ? 

A. Oh, I have practiced since the latter part of 
1930 in Portland. 


Mr. Krause: We will coneede the Doctov’s qual- 
ifications, your Honor. 

The Court: Is that satisfactory ? 

Mr. Williams: Oh, I always like to put them in, 
your Honor. 

The Court: Very well. You may. 

Q. (By Mr. Williams) : Doctor, following your 
training in medical school where did you take your 
internship and such resideney as you have taken? 

A. I had my internship at St. Vincent’s Hospi- 
tal in Portland, interned at the Carney Hospital in 
Boston for one [241] vear in the orthopedic serv- 
lee, eighteen months as resident surgeon at the Bos- 
ton City Hospital in the orthopedic service, one 
year at the Hospital for Special Surgery in New 
York City in orthopedies. 

Q. Do you do predominantly orthopedie work at 
this time? i That's ell 

@. That’s all you do? Your practice is limited 
to orthopedics 2 A. Yes. 
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Q. When did you first see the libelant in this 
case, Mr. John Farley ? 

A. Tsaw him on the 21st of July of 1954. 

Q. When he reported to you what were his chief 
complaints, if you recall? 

A. At the time he reported to me he was com- 
plaining chiefly of pain, disability, and loss of mo- 
tion, in the right shoulder, and pain and disability 
in his back, chiefly at the lower dorsal and the 
upper lumbar level. 

Q. What did your examination of him show? 

A. Well, examination showed marked limitation 
of rotation both the internal type and the external 
type of his right shoulder (indicating). He could 
only abduct the shoulder to about eighty degrees 
beyond which he complained of severe pain and dis- 
comfort. 

Q. Abduction is a movement directly—— [242] 

A. From the side of the body. 

Q. from the side of the body? 

A. From the side of the body upwards. His back 
motions were limited in all directions both forward, 
lateral, and backward movements together with a 
marked restriction in rotation to the right or left 
of the spine. 

His points of maximum tenderness were in the 
lower dorsal and upper lumbar sections of his back 
although he did have some local tenderness on pres-" 
sure at the Iumbo-sacral level which is the lower 
part of the lumbar back. 

Q. Were X-rays—did you order X-rays taken of 
him? A. Yes. 
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Q. Do you have those X-rays with you, Doctor? 

& Yes, I do. 

Q. Yes. Will you put them in the viewer and 
indicate to the Court what your findings were there- 
from? 

Lhe Court: Are they reserved a number in the 
list of exhibits? 

Mr. Williams: This is under Number 2, your 
Honor, doctor's office records and X-rays of libel- 
ant, 

The Court: Have they been marked as yet? 

Mr. Williams: I believe they have not been 
marked. They should be Number 2. 

The Clerk: Libelant’s Exhibits 2 AS 25B, 280), 

(Whereupon X-rays were marked Libelant’s 
[243] Exhibits 2-A, 2-B, 2-C for identification.) 

The Court: Any objection to these? 

Mr. Krause: We have none. 

The Court: They will be received. 

(Whereupon Libelant’s Exhibits 2-A, 2-B, 
2-C previously marked for identification were 
thereupon received in evidence.) 

The Witness: This X-ray is a lateral view taken 
en the Ist of July of '54 in the ease of Mr. John 
Parley, as are all of these, and the number is 2-A. 
[ believe you said 751. No, 2-B. This is it taken 
from the right side in the lower dorsal area showing 
the compression in the seventh and eighth dorsal 
Vertebrae which are fairly well healed at this time. 

The Court: May I interrupt, Doctor. Tf counsel 
Wish you may come closer to view the X-rays. 

Mr. Krause: Thank you. 
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The Witness: Seven and eight, as I pointed out 
here (indicating). He has, in addition, of course, 
quite a marked amount of pre-existing osteoarthri- 
tis on the edges of these vertebrae. All iehit. 

This is a picture taken from the left side in the 
upper part of the dorsal region. It shows no further 
[244] fractures that we can see at this time. 


The next one is a view of the lumbar spine show- , 


ing the twelfth dorsal which is compressed and, in 
our opinion, was the site of a previous compression 
fracture. The first to the fifth lumbar show no defi- 
nite fractures with some arthritic spurring. This is 
a spot plate taken across the twelfth lumbar— 
twelfth dorsal, rather, showing the compression of 
that vertebra in comparison to the others. 

Q. (By Mr. Williams): Doctor, are you indi- 
cating generaliy a wedging? 

A. Wedging of the vertebra in comparison to 
the normal contours below. 


body? 
A. The inside is right here (indicating). You 


Q. Which side of the picture 1s the inside of the 


notice the marked concavity compared to the 


smooth eavity of the normal vertebral body. An) 
X-ray taken at the lumbo-sacral level on account of 
his pain there discloses no fractures but consider- | 


able arthritis developing in his back. This is the 
hip looking from the side. 

Q. Are the lumbo-sacral articulations to be seen 
in that film? 


A. Yes. The right side which was all right. Just. 
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another view from the opposite side of the dorsal 
vertebra showing our compression of our seventh 
and eighth dorsals. [245] 

This is a picture taken to the pelvis showing both 
hip joints, pelvie structure, the lumbo-saeral articu- 
lation from the front view, and no evidence of frae- 
ture in this area that T could see. He has consider- 
able arthritis both at the hip, the sacroiliae joint on 
both sides, and in the Inmbar vertebra, 

Lhe front view taken through the dorsal spine 
reveals normal aeration in the lines and normal 
heart shadow, arthritis in the edges of the dorsal 
vertebra, the fractures of the seventh and eighth, 
and considerable wedging of the twelfth, T think 
that’s all on that one. 

This is a pieture taken at the lumho-dorsal level 
Showing the first lumbar with the twelfth just above 
it, marked arthritis in this areca (indieating). 

Q. Which area is that that you were indicating? 

A. In the region of the—let’s see—one, two—he- 
tween two and three. 

Q. Lumbar? 

A. On the right side. X-rays taken of the shoul- 
der—right shoulder show the old injury to the end 
of his clavicle, fracture through there which is 
‘healed Qindicating) with arthritis in the acromio- 
‘elavicular joint. And aside from that very little. 

This is a different view taken with the arm ro- 
tated (demonstrating) showing a similar situation. 

Now, the 2-C exhibits were taken by me at my 
‘direction on the 12th of April of 1955 almost about 
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ten months later. Now, this shows our right shoul- 
der again blown up for clarity, shows the old frac- 
ture at the distal end completely healed with the 
arthritis in this acromioclavicular joint. The 
straight anterior-posterior view of the right shoul- 
der showing the old deformity of the clavicle. But, 
aside from a little arthritis in the lower portion of 
the shoulder joint the picture shows no definite 
change. The dorsal spine shows the narrowing of 
the seventh and the eighth, the twelfth, and a little 
area which we noted on the subsequent films which 
might have been a slight, either an arthritic spur 
or slight compression of the edge of the tenth. 
Marked arthritis is still present throughout his dor- 
sal spine. The anterior-posterior view of the dorsal 
spine shows the same deformity without very much 
change from the previous pictures a year ago. Still 
present, the fractures in the seventh and the eighth, 
twelfth. 

Q. Do you notice anything in the fourth dorsal 
in that film, Doctor? 

A. Well, this is the fourth dorsal (indicating) 
and there is kind of a distortion in the shape of 
that vertebra at the present time. Whether or not 
that’s a fracture that may have been overlooked or 
not I can’t say at this time. That certainly is com- 
pression. 

Q. Would earlier films assist you? [247] 

A. They might if you had some and there wasn’t 
that same deformity in them. 

Q. No. I mean, films nearer the date of injury? 
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A. Yes, that’s what T mean. They might very 
definitely. This is taken in the lumbar region again, 
the tenth dorsal is still compressed but completely 
healed, and the arthritis is still present throughout 
the lumbar spine. Lumbo-saeral junction shows no 
further change other than the arthritis which Was 
previously mentioned. 

Tere is another view of the shoulder showing no 
change from the previous. 

This is a front view through the lumbar spine 
showing no appreciable change, still the marked 
arthritis between two and_ three previously men- 
tioned. The arthritis in the sacroiliac (indicating) 
and the narrowing of the hip joints with arthritis. 
The upper dorsal spine shows the same general con- 
figuration as the previously shown ones. 

Mr. Williams: Mr. Krause, would you mind in- 
troducing the hospital records which you have from 
the Publie Health Service which contain the X-rays 
so that the doctor may examine them? 

Mr. Krause: Yes, I will be glad to introduce 
them. The Public Health Service reeords and also 

‘the X-rays. 

The Court: Number 4 and 5. 

Mr. Williams: The X-rays are 4 and the other 
ones are 5? [248] 

Mr. Krause: Yes. 

Mr. Williams: The X-rays are 4, are they not? 

The Court: The X-rays are 4, yes. Are those re- 

eeived without objection 2 
Mr. Williams: Yes, they are. 
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The Court: They will be received. 

(Whereupon X-rays as Respondent’s Exhibit 
4 and Public Health Service records as Re- 
spondent’s Exhibit 5 were marked for identifi- 
cation and received in evidence.) 

The Witness: This picture was taken in—on the 
15th of July of 1953, is a side view showing the 
dorsal spine, seventh and eighth are compressed. 
and six, five, four, still shows the same amount of 
arthritis spurring in here (indicating). 

Q. (By Mr. Williams): Do you notice any- 
thing on the tenth from that film? Can you ob- 
serve 

A. Well, let’s see—eight, nine, ten. No, I don’t 
see anything that looks like anything. There is no 
distortion that I can see there. 

Q. Yes? 

A. This is a front view taken on the 14th of 
July of ’53, Us Smelzublic Health Service Hospital. 
It shows the seventh and the eighth and also the 
same slight deformity in this [249] view of the 
fourth. 

The Court: Doctor, do you see any fracture in 
the seventh or eighth that you referred to? 


The Witness: Well, yes. You see the compres-~ 


sion mashed down. 

TwerCourt: I see. 

The Witness: You can very seldom ever see a 
fracture line. It’s just a compression. 

The Court: I understand. 
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Q. (By Mr. Williams): Does the twelfth show 
in that film or is it off to the bottom there? 

A. Well, it’s right here (indicating). Tt doesn’t 
show very much. 

@. <A side view would be necessary to show the 
wedging of it? 

&. Yes, that’s right. Can’t see it from the front. 

There is your lumbar spine, front view, taken in 
03 of the fourteenth and it shows the same arthri- 
tis I pointed out. 

Here is your side view. Here is your twelfth. 
Now, right there it shows the wedging of the 
twelfth. 

Q. The wedging on the antcrior surface ? 

A. On the anterior, 

2: Yes. 

A. And then your lumbars come down. [250] 

Do you have any before these of 53? 

Mt Williains: The U.S. Public Health Service 
has the 52 ones. I don’t know, they were in the 
‘safe, I might say, and I examined them with the 
\Doctor about three days ago. As to whether they 
have been sent up, I don’t know. 

Mr. Krause: In what safe? Where ? 

Mr. Williams: On the second floor of this build- 
‘ing. 

The Witness: January of ’52. These are of the 
Tumbar spine. No fractures that I can see in there. 

This is the shoulder in 53, the old deformity, the 
deformity of the clavicle. 

Here is one in ’52 on the 12th of August of °52 
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taken in Seattle. These show the well-advanced ar- 
thritis that I mentioned between two and three. 
But, no other changes. The twelfth is narrowed. 

The same view to the shoulder taken in ’53, the 
deformity of the clavicle. 

August, again, of °52, same general configura- 
tions. | 
These are taken on June the 13th of ’52. This 
shows the same compression, the seventh and eighth. 

I rather think that is an arthritic spur on the 
fourth dorsal there (indicating). : 

Q. (By Mr. Williams): Do you have a side © 
view of that? 

A. Yes. We have looked at them. They are nar- 
rowed the same way. Same proposition as there (in- 
dicating) with [251] arthritis. | 

Q. Down in the lumbar area? 

A. Yes. And, the right hand has got a roughen- : 
ing of the greater multangular bone here (indicat- : 
ing), some roughening of the scaphoid bone too of | 
the wrist. ’52 again, twelfth dorsal narrowed, sev- 
enth and eighth. Similar view in the twelfth dorsal 
for the dorsal still shows deformity in ’52. 

Q. Is it on the right side or left side? | 

A. Well, let’s see—this is the left side area. 
Here is the heart shadow (indicating) so it’s on the 
left. That is just a general lateral view, no change. 

Same thing here. This is more recent. It shows 
the fracture more recent. I can’t see the date on it. 
59. You see the recent—now, this, your Honor, is a 
recent fracture there (indicating). 
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The Court: Yes. 
The Witness: You can see that now on the 
— twelfth. 

©. (By Mr. Williams): The shadowy area 

there indicates 

A. Yes. Richt here (indicating). 

Q. ——that it is fairly short after the particular 

Injury ? 

A. Yes. It is not so far away now. These are all 
healed in 53. 

This is the right hand again in °53 of January. 
It. shows the roughening of these—the greater mult- 
angular [252] which is at the base of the thumb. 
But, I don’t see any fractures in there (indicating). 

This, I believe, is in ’53 and again shows all those 
‘things. That is the humbar spine and a lateral lum- 
Pbar. 

Q. Doctor, I am going to hand you this partien- 
Mar exhibit. It is not an exhibit, it is just a model, 
‘for purposes of assisting you in explaining this 
‘Matter to the Court, assuming counsel has no objec- 
tion. 

Mr. Krause: Well, I don’t know what counscl is 
oing to do with it, whether I have any objection. 

Mr. Williams: Well, I am simply going to ask 

the Doctor to explain certain matters with this 
model in hand to assist him in explaining it. It is 
Mot going to be introduced. 

Mr. Krause: I haven’t any objection at the mo- 
‘ment. 

The Court: All right. 
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Q. (By Mr. Williams): Ts that a normal spine 
as you view it? 

A. Well, it is part of a normal spine, part of the 
cervical vertebra gone. 

Q. The upper vertebra? APES 

Q. Where is the first dorsal on that figure? 

A. The first dorsal is right here (indicating). 

Q. Now, Doctor, in examining those X-rays you | 
stated, I believe, that you noticed these marked 
compressions of the [253] seventh and eighth dorsal — 
vertebrae ? A “Mest : 

Q. Which would be those two right there (indi- | 
eating) ? A. These two (indicating). 

Q. Now, is there a loss in body in them over-all — 
besides the wedging? | 

A. No. They are just simply jammed together, | 
compressed, so to speak. | 

Q. And do you notice also the wedging of the : 
twelfth ? A. Yes. | 

Q. You mentioned that you noticed that to a- 
lesser extent on the tenth, is that correct? 2 

A. Yes. That is just a little edge on the front - 
edge. : 

Q. An edge off the tenth? 

A. Yes. That’s right. 

Q. Then, you said you noticed a deformity of 
the fourth that you are uncertain as to whether that 
is—I believe the last thing you said was you thought 
it might be arthritic, is that correct ? 

A. TJ think that is an arthritic thing in my best: 
judgment, yes. 
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Q. Yes. Now, can you describe, if a body of a 
man were to fall about approximately nineteen fect 
and land on the head and shoulders of another man, 
ean you deseribe the particular strain it would place 
on this spinal structure? [254] 

A. Well, it would exert quite a severe strain. I 
mean, it would cause a compression of the whole 
dorsal spine and the lumbar spine, and the weakest 
point would probably give and compress and that 
is the point at which the maximum compression 
and strain was transmitted which in this case would 
be in the lower dorsal region. 

Q. Would you normally expeet some—that most 
of the force would be on the anterior side of those 
vertebrae ? 

A. Well, on account of this curve 

Q. Or, the curve? 

A. and the mechanics it would have to be 
on the front side. If this was reversed so that the 
furve was that way (demonstrating) it would be 
transmitted to the back side. But, inasmuch as the 
formal eurve of the spine is in this way the forces 
are transmitted in that way. 

Q. I see. Now, Doctor, those projections that 
stick out from cither side A. These? 

Q. these are called transverse processes ? 

A. These are transverse processes. 

Q. What is their function? 

A. They are merely anchors for the lumbar 
muscles and back muscles. 

Q. Muscles and ligaments and things of that 
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nature ? A. Yes, muscles and ligaments. [255] 
Q. With a force sufficient to cause multiple com- 

pression fractures such as you have shown in the 

X-rays, would you anticipate that there would be 

damage to the muscles and soft structures that are 

anchored onto those transverse processes ? 

A. Well, muscles are rather few in this dorsal 
area because the rib cage comes out over here (indi- 
eating). The heavy muscles are in the lumbar 
region. They attach to the ribs and along the spine 
in that area (indicating). However, there are some 


muscles in the back region here, so-called backstrap — 


or erector spinalis group which would be certainly 
stretched. 

Q. Yes. By a force sufficient to cause—— 

A. ‘Diat’semalits 

Q. multiple compression fractures? 

A. And also all those little ligaments too here 


in the back that hold these joints together would be © 


stretched and strained. 


Q. Yes. In examining John Farley upon his | 
first visit to you and upon your reading of the X- | 


rays was it your conclusion that there had been a 


strain of the muscles and ligaments through the 


back by reason of the injury? Ame Yees. 


Q. And did you think that it existed at the time 


that you saw him? [256] 
Ay Yes, I did definitely. 
Q. That was over two years after the accident? 
a MGS! 
The Court: Do we have that date fixed as yet? 


Cl 
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Mr. Williams: April 6, 1952, your Honor. 

The Court: No. I mean the visit of Dr. Berg? 

The Witness: 21st of July, 1954, vour Honor. 

The Court: Thank you. 

Q. (By Mr. Williams): Did you find—I think 
you mentioned in the X-rays the presence of arth- 
ritis in the spine. What do you mean by that, 
Doctor? 

A. Well, arthritis is an overgrowth of bone 
eartilage, soft tissue, or envelopery tissue in and 
around joints. 

Q. What is it due to generally ? 

A. Well, it is duc, we think, to the multiplicity 
of insults incidence of the normal activity of active 
hfe. And, especially it is very common in heavy 
work—people who do heavy work. It is a penalty 
of the increase in years, 

Q. You say it’s normal incidence is the normal 
Wear and tear of life? A. Yes, I would say so. 

Q. Now, do many persons having osteoarthritis 
4m their back have it in any other parts of their 
ibody ? 

A. Yes, I think a large pereentage of people do. 

Q. Over what age would you say? [257] 

A. Oh, after they are fifty years of age. 

Q. Now, in those persons who have it is it also 
quite frequent that the condition causes no pain or 
disability ? 

A. That is very commonly encountered. 
 Q. Is it also quite common that any sort of a 
traumatic injury, a substantial one, will cause a 
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flaring up or an aggravation of that dormant arth- 
ritis? 

Mr. Krause: I don’t recall that there was any 
pleading here of an aggravation of a pre-existing 
condition. 

Mr. Williams: That is exactly what was pleaded, 
though, Mr. Krause. 

The Court: I didn’t hear you, Mr. Willams. 

Mr. Williams: It is pleaded, your Honor, oh, 
yes, directly and specifically. T refer to contention 
3 of the pre-trial order, your Henor. I am sorry, 
I do not have the pages correct. But it starts on 
one page and goes over to the next page. It states 
in here ‘“‘and an aggravation of a pre-existing osteo- 
arthritis in the dorsal spine which was previously 
causing libelant no pain or difficulty.’? Do you find 
that, Mr. Krause? 

Mr. Krause: “aggravation of a pre-existing arth- 
ritis.” Iam sorry, your Honor, I overlooked that. 

The Court: Very well. 

Mr. Williams: Would you read the question 
back? I think there is a question, I believe. Would 
you read it [258] please, Mr. Reporter? 

(Last question read.) 

The Witness: Yes, I think that 1s generally ac- 
cepted in the medical world. 

Q. (By Mr. Williams) : Do you often find that 
to be true in the persons you examine? A. Yes 

Q. What is your conclusion as to Mr. Farley’s 
present symptoms of arthritic pain if-you find them? 

A. Well, of course, he has improved since I saw 


Pa 


United States of America 277 


(Testimony of Richard F. Berg.) 

him originally. We has a much better range of 
motion in his shoulder. He has worked there stren- 
uously trying to improve his back movement and 
condition. I have assigned him to lots of eftra 
eurricular work at home, chores, and things to try 
to loosen him up. I have asked him to earry out 
exercises aimed at loosening and bending his back 
and, as a result of it, I think he has considerably 
less pain than when T first saw him. 

iTe does, however, have the pain and stiffness to 
a moderate degree. 

Q. Would an injury sufficient to cause multiple 
compression fractures just as you found in Mr. 
Farley normally place a strain on the humbo-sacral 
articulations of the spine? 

mm Yes. Because the lumbo articulation is 
really the fulerum of it. 

Q. Could you hold that up Just a little higher, 
Doctor? [259] 

A. Yes. The lumbo-sacral is really the fulerum 
of this lever which is the spine and any stresses or 
strains imparted to the upper part would be directly 
Impacted on the lumbo-sacral joints. 

The Court: As I understood you, Doctor, you 
said the pictures appeared to be normal in that 
Fespect in regard to any injury. 

The Witness: Yes, your Honor. I eould see no 
fracture. 

Q. (By Mr. Williams): What sort of an injury 
would you expect in that area from 

A. Well, in the absence of evidence of injury— 
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of course, as you will notice these vertebrae are 
much heavier and stronger than those above be- 
cause they are used to and subjected continuously 
to heavier strains, therefore they break much less 
easily. 

@, Yes? 

A. So, what we usually expect in those cases 1s a 
strain of these ligaments in the back of the joints. 

Q. That hold that process in position ? 

A. That’s right. 

Q. Did you find any other causes for pain and 
discomforts in the dorsal or other areas of the back 
upon examining Mr. Farley ? 

A. Well, I think the arthritis and the straining 
of those muscles, the very obvious compression frac- 
tures, were sufficient. I don’t remember anything 
else that he had there. [260] 

Q. No. But, what I am wondering, Doctor, 1s 
you normally get a certain amount of irritation of 
nerve roots from an injury of this nature? 

A. Well, I think that is usually seen in any 
fracture case on account of the swelling. 

Q. Yes? 

A. The pressure on the adjacent nerve roots 1S 


a bothersome symptom. In fact, that is why we — 


have the pain 
QQ» Lsee: 
A. from them is the swelling and pressure 
on the nerve roots. We accept that without think- 
ing about it, mostly. 
Q. What is reticulitis ? 
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A. Reticulitis is an irritation of a nerve root. 
Reticuli are the ones which come oyt. trom the— 
closest to the spine. 

Q. I don’t think we will need the exhibit any 
more, Doctor. You ean set it down there instead 
of holding it so long. Upon examining Mr. Farley 
What did you—what course of treatment did you 
preseribe for him? 

A. Well, I prescribed heat, massage by the phy- 
siotherapists, I prescribed that he should himself 
participate in this activity carrying out preseribed 
exercises at home, that he should make every at- 
tempt that he could to loosen the stiffness in his 
back and the shoulders by exercise, to do as much 
“as he could around the house in the way of work 
‘short of lifting. Of course, I advised him to do no 
lifting whatsoever. [261] 

Q. You consider it to be dangerous to his health 
if he were to lift? 

A. Heavy lifting is contraindicated in these 
eases. 

Q. Did you advise him to return to heavy work? 

A. No, I have never done that. 

Q. Would you advise him not to? 

A. Well, I have told him he ean’t do heavy 
Work. 

Q@. Yes. Insofar as Mr. Farley’s ability to do 
heavy work is concerned, what do you think his con- 
dition is right now; that is to say, do you think it 
ts still flexible or it is stationary or will get better or 
will get worse or what? 
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A. Well, I think he has practically reached the 
maximum degree of improvement now. 

Q. You do not expect that he will 

A. Not very much. Although I ean’t look into 
the future, I don’t anticipate too much more. 

Q. Do you expect that he will ever be able to do 
heavy work again? 

A, Well, I don’t think so. 1 don’t think he 
should. 

Q. Is it your opinion that he is totally disabled 
from heavy work? A. I believe so, yes. 

Q. Now, you have examined Mr. Farley from 
time to time, Doctor, and do you find him to be in 
good health generally other than this disability, or 
what would you say that way? [262] 

A. Well, I would say aside from the normal 
wear and tear of generalized arteriosclerosis that 
men have at his age who have lived a vigorous ardu- 
ous life that he is in as good a condition physically 
as the average man. 

Q. But, he has no other illnesses ? 

A. Not that I know of. 

Q. That are compounding these difficulties that 
you know of? A. Not that I know of. 

Q. When you examined him from time to time, 
Doctor, was that at your request that he keep com- 
ing back checking with you for periodic examina- 
tions ? 

A. Well, yes. I had him placed in the physio- 
therapy department for treatments there and then 
I tried to follow him through and advise him as to 
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additional exercises from time to time and cheek 
him to see what his progress was. 

Q. You have directed different exercises for 
him? A. Yes, that’s right. 

Q. Such as physical therapy and treatment over 
there at the—that’s 2t the Portland Rehabilitation 


Center? A. That's right: 
Q@. And you have examined him from time to 
time to see what his progress was? mh Yas. 


Q@. And it is your opinion that he will not pro- 
gress substantially more from his present condition ? 

A. I don’t think so. 

Q. Would you say it is probable that he will not2 

A. Yes, I would say it is probable he will not 

Q. His condition 

A. ——advance very much farther. 

Q. his condition is substantially stationary 
at this time? A. That’s viglit:. 

Q. Do you find Mr. Farley to be a cooperative 
patient? As Wet? 

Q. One who attempts to follow your directions ? 

A. Yes, indeed. 

Q. Does he attempt to help himself as much as 
you can tell. 

A. JI think he has been unusually good about 
that because I have asked him to do as much as 
he can and participate actively in this treatment. 

Q. Do you consider that he complains a great 
deal about his pain insofar as you ean tell? 

ee No, I don’t think so. I have never felt that 
Way about it. 
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Q. You don’t feel that he is inclined to exag- 
gerate his symptoms? A. ANotpateall. 

@®: Yes: | 

A. Tf he was he certainly wouldn’t be improv- 
ing as he has. [264] 

Q. Doctor, in the future do you think that Mr. 
Farley would be able to follow some light employ- 
ment of some sort? A. Yes, I do. 

Q. Yes. Could he do desk work and office jobs? 

A. Yes 

Q. If he were trained to do that? A. Yes. 

Q. What type of employment; that 1s to say, the 
disabilities that he has, what type of employment — 
would he be limited from doing? That is to say, 
for example, can he do bending easily, that sort of 
thing ? 

A. Well, he can bend within reason as long as © 
he doesn’t lift. 

Omerves. 

A. But, I would suggest the main things he 
should be restricted from, in my opinion, would be 
heavy lifting, climbing, and any work which would | 
require a great deal of excessive muscular strain. 

Q. What about considerable walking and that 
sort of thing? 

A. Well, of course, I don’t think at his age he 
should do too much walking anyway. 

Q. What about prolonged standing? : 

A. Well, I don’t know about that hurting him) 
so much if he wasn’t too fatigued. 

Q. Yes. As far as light occupations are con- 
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Rettied, Doctor, [265] to what pereentage do you 
Ronsider Mr. Farley is disabled ? 
| A. As far as light occupation? 

Q. Yes. 

J A. Well, on the basis of his back and shoulder 
and the stiffness in his museles attached to his back 
fand shoulder I think he has a disability of about 
ow per cent. 

Q. As to light occupation ? A. Yes. 

Mr. Williams: You may examine. That's all. 


< 


Cross Examination 
Q. (By Mr. Krause): You are now having in 
und when you say a 50 per cent disability for light 
ecupation quite a variety of light occupations, 
aren't rou? 
A. That's right as I deseribed nothing about the 
ftrenuous ones. 
Q. Well. I thought you had eliminated the stren- 
ous already? 
A. As far as I am concerned thai is a total as 
ar as he is concerned. strenuous ones. 
Q. Well. then, when You say he is 50 per cent 
sabled now is that that he can only do 50 per cent 
fa hight occupation ? 
A. 50 per cent of the average. Because. I think 
2 will fatigue and tire out. I think there will be 
ays when he will have recurrence of pain due to 
aS arthritic condition. [266] 
Q. Well. due to his arthritic condition. Is it 
le to this accident or the arthritic condition? 
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A. Well, all I can say is that he tells me he had 
no trouble before so I have to assume that that is 
truthful and as a result of this aggravation that he 
has had of his arthritis that he may have, occasion- 
ally, flare-ups of it in the future also. 

Q. Well, there are many light occupations that 
he should be able to do 100 per cent, aren’t there? 
Hoiear tite, yes. 

Well, you mean until his back starts aching ? 
Thhayh’sy rights 

You said that he was a cooperative patient? 
Very. 

_ Because of the fact that he did what you sug- — 
gested that he do? 

A. Well, not only that but I think he was trying 
to help himself. He has made steady progress. 

Q. Well, of course, you did say that he did the 
things that you suggested that he do? 

A. He probably did more too. 

@. Well, you know we are trying to find out what 
you know, Doctor, not what might have happened. 
Now, you didn’t actually check whether he did any 
of the things that he suggested that he do, did you? 

A. No, sir, of course not. I don’t live anywheres 
near bim so I don’t know whether he did. 

Q. So, therefore, when it comes to cooperation 
and you say that he did the things you suggested 
that he do you took his word for it? 

A. Well, only his home situation. The rehabili- 
tation center sent me reports on him occasionally 
that he was doing well there. 


OPporop 
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Q. Yes. Now, what did you suggest that he do, 
Doctor? 

A. Well, I told him he ought to earry out bend- 
Ing exercises, he ought to do all the hight chores 
whieh he could possibly do around home that would 
not consist of heavy lifting but would help him re- 
gain his strength and keep his museles in tone. 

Q. Well, by the Way, what is his muscle tone 
according to your last examination 2 

A. Tis muscle tone is pretty good. 

Q. Indicates that he is using his arms? 

A. Well, he has a very good range of motion 
now in his arm which, as T stated to you previously, 
Was quite complicated when T saw it. 

Q. But, the muscle tone in his arm 

A. Muscle tone has improved considerably. 

Q. Well, since we don’t know exactly what it 
was before we don’t know what it is when you say 
it is improved. How [268] does it compare to the 
average man of his age? 

A. Well, I think it compares fairly favorably 
with the average man of his age now. 

Q. And, it would indicate that he was using his 
arms on some kinds of work? 

A. Yes, I hope he has been. 

What about his legs? 

Well, the walking takes eare of that. 

The walking or chmbing stairs? a OG 
. At any rate, his leg muscles don’t appear to 
de atrophied, do they? A. No, I don’t think so. 

@. And, their tone is good ? 


OOO 
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A. Yes; quite good. 

Q. Now, when you say no heavy lifting, what 
weights are you thinking of? 

A. Well, I am thinking of weights from 90 
pounds, 75 pounds, up. 

Q. Oh. But, for carrying a bucket of water 
weighing from twenty to thirty, forty pounds that 
is perfectly all right, is it? A. Yes. Short time. 

Q. Would he be able to do this work in connec- 
tion with the maintenance of a considerable flock 
of chickens, feeding [269] them, watering them, 
cleaning out the hen houses, picking up the eggs, 
work of that sort? 

A. I would think so. I should think so. 

Q. What do you think, is he capable of doing 
the maintenance work around houses, for example, 
painting and the plumbing, repair and adjustments, 
other work that you have to do in the maintenance 
of houses? 

A. Well, of course, painting is hard work. I 
don’t know whether he ean do that or not. 

= vor — 

A. Minor plumbing, I think he could do, sure. 

Q. Just using a brush and running it over the 
boards would be 

A. That is very hard work if you have ever tried 
i 


T have done much of it, Doctor. 
So have I and it is hard work. 
So, I know what it is. This spine that you 


OP 
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Were using there to illustrate things, is that normal 
size for a man of his age, of his size? 

A. Oh, T don't know what size this one is. It's 
about—well, it is a little short. I don’ t know what 
the age is in mine so I don't knew mueh about it. 

Q. Well, those aren't real vertebrae? 

A. Oh, yes. These are real. 

Q. Those are real? But you don’t know how 
old? Oh, I [270] thought it was stated here it was 
a cast of some sort? 

A. Qh, it’s a real vertebrae. 

Q. All right. Well, are his vertebrae larger 
than those ? x. Yes 

Q. Now, from any of your X-rays could you 
tell how long before the time you took your X-rays, 
Approximately, that the injur y to his vertebrae was 
oceasioned ? A. No, I don't think so. 

Q. That is, on the X- ‘rays that you took you 

ould not be able to tell from the appearance of 
= X-rays whether those fractures occurred two 
Fears before or four years before? 

» 4. No, I don't think so. 

Q. Nor even longer than that, I might say, a 

riod of ten, fifteen years ago? 

JA. Well, as I say, I dow know. They just 
secur, that’s all. But. you have ample proof of it 
there i In your own X-rays. 

Q. Well, you found one X-ray where you said 

it that showed a new fracture on one vertebrae, 
that correct ? 
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A. That was—yes. That was very clear on that 
one. 

Q. Yes. Well, did you find another one? 

A. No. Because, the pictures were not good 
enough so I could see through them sideways. 

Q. Well, of course, as far as these X-rays that 


are in [271] evidence here are concerned at any | 


rate there is only one that shows one vertebra with 
a recent fracture, is that a correct statement? 

A. That I could see as a recent fracture, yes. 

Q. And how recent did that indicate to you that 
it had occurred? 

A. While it was still in the fresh stage. So it 
couldn’t have been too far back. 

Q. Well, can you give us any estimate as to 
months or weeks? 

A. Oh, in the past few months, yes. 

Q. It would be in the past few months? 

wy Ges: 

Q. That was an X-ray taken about June or July 
of 1952? A. Correct. 

Q. Now, from your examination of your X-rays 
taken about—well, a little over two years after this 
accident occurred, is there anything in the X-rays 
that indicates that some of those fractures were 
earlier than two years and three or four months 
prior to that? A. No. 

Q. Of course, the healing on those vertebrae in 
your X-rays is complete, isn’t 1t? 

A. Well, yes, it is complete as we see them. 

Q. There are no rough edges of any sort ap- 


United States of America 289 


(Testimony of Richard F. Berg.) 
pearing that [272] might have been duc to their 
being fractured or compressed 2 

A. Well, there are rough edges but they are 
healed edges. 

Q. Any fractures that existed there have been 
healed ? Se Thai's Set 

Q. Youn had made an estimate. Doctor, hadn't 
you, as to what the extent of disability was on ac- 
eount of the injury to his shoulder? 

A. Shoulder and back. 

Q. Well, didn’t you take them separately ? 

A. No. T took them both into consideration. 

Q. On this last X-ray that you gave us here? 

A. Yes. 

Q. Yes. But, didn’t you, in one of your reports, 
estimate them separately ? 

A. I don’t remember whether T did of hot. nt, 
ehecking him the last time, taking into considera- 
ion the disability he has in his shoulder and in 
his back, it was my humble opinion that he had 
approximately 50 .per cent of non-specified disa- 
bility. 

Q. Is that 50 per cent approximately equivalent 
Of the loss of use of one arm? 

A. T don’t know how they figure it in the U. §. 
Publie Health Department. 

Q. Well, so that we might get some idea as to 
What you have in mind, when you Say a 50 per cent 
disability would [273] you ordinarily rate a man 


With the loss of use of one arm as being about 50 per 
zent disabled 2 


290 John Farley vs. 


(Testimony of Richard F. Berg.) 

A. Well, that would depend, of course. You 
would have to take into consideration not only the 
loss of his arm but his occupation. If he was a 
professional violinist and he lost the right arm, why, 
as far as he was concerned it would be a very heavy 
loss. But, if he was a man who was a left-handed 
operator for some mechanical device it wouldn’t be 
as great. In the State, of course, State Accident 
Commission, their specified disabilities are fairly 
clear. Those in the back, however, are hard to 
classify because we have no definite way of pinning 
them down other than by an arm or a leg, compar- 
ing them. 

So, in this case I didn’t specify arm or leg but 
I said in a general way a 50 per cent of what the 
average individual of his age would be able to carry 
out. 

Q. Well, I had that in mind that under the com- 
pensation act if there is an injury to a back the 
doctors ordinarily rate it in comparing it to the loss 
of an arm or the loss of a leg. Ne Nis: 

Q. And, if by your giving him a rating of just 
a 50 per cent disability, does that in general mean 
that he would be able to do about half of the work 
that would be required of an ordinary working man? 

A. That’s exactly what I tried to imply. 

Q. That he would either be able to do the full 
work half of the time or half 

A. Not half of the work all of the time. 

Q. ——or half of the variety of the work all the 
time ? A. That’s right. 
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Q. Is that curve on that spine that you had 
there while you were illustrating your testimony— 
is not the natural curve. is it? 

A. No. There is another eurve too. Insofar as 
the dorsal spine is concerned it’s about the normal 
curve. But, there is an opposite curve in the lum- 
bar spine. 

Q. And, actually, though, if you had as much of 
# curvature is they showed in that it would indicate 

4 considerable stoop-shouldered condition, wouldn't 
it? 

A. No. I think that is about the aver age curve 
for the straight individual. 

Mr. Krause: I think that’s all. 

The Court: Redirect? 

Mr. Williams: I have just a couple of short ques- 


tions. 


7 


Redirect Examination 
'Q (By Mr. Williams): When Mr. Farley 
Visited you did he make complaints about other 
reas than his back or his right shoulder ; theéd is 
say, did he complain about any pain in his knees 
r [275] his ankles or his feet, or anything like 
at? 

A. Well. from time to time he had generalized 
hritie pains in his extremities also which, in my 

inion, are on the basis of his arthritis. 
Q. Would they in turn be due to the aggrava- 

caused by the injury? 

A. Oh, I didn’t attribute them to that. I thought 
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it was a normal consequence of the arthritic situa- 
tion that he had. 

Q. The small ones in the extremities ? 

A. That’s right. 

Q. Did he complain about a great deal of pain 
other than in his back or shoulder? 

A. No. His class of complaints were in his back 
and shoulder. 

Q. Will that pain continue, in your opinion ? 

A. As I stated previously, I think this gentle- 
man will have pain from time to time in his back. 

Q. You would expect that through the rest of 
his life? A. I think so. 

Mr. Williams: I have no further questions. 

The Court: Doctor, do you have an opinion as 
to whether or not the Libelant, in his physical con- 
dition as a result of the injuries received, has be- 
come stationary now? 

A. Well, your Honor, insofar as I am able to 
tell I think he has, as I stated, reached maximum 
improvement from his [276] injury. Now, his 
physical condition is another situation. 

The Court: Perhaps I used the wrong word be- 
cause you answered what I had in mind. 

The Witness: The arthritis, as I say, will flare 
up from time to time. 

The Court: Yes, I understand. 

Q. Now, when do you think, based upon your 
examination, your X-rays, and the evidence that 
you have testified to here—now, if you have any 
other information I want you to tell us—but based 
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upon what you have testified to here and shown us 
in your X-rays, do you have an opinion as_ to 
whether, during the period of time cither prior to 
the time vou saw him or during the time that you 
have seen him, did he reach this maximum eure 2 

A. Well, I think he reached it just reeently be- 
cause if was only recently he has developed the 
good range of motion in his shoulder and in his 
back. This man can now almost touch the floor 
by bending which is due to the fact that he tries 
hard himself to do it. 

The Court: I realize it may be difficult but do 
you have an opinion? 

The Witness: The last three months. 

The Court: Any further questions 2 

Mr. Krause: We have none. 

Mr. Williams: No further questions. [277] 

The Court: Very well. Thank you, Doctor. 

Mr. Williams: I don’t think Exhibit 2 has been 
introduced, your Honor, in its entirety. 

The Court: My notes do not disclose any doc- 
‘tors’ office records. 

Mr. Krause: Well, we are going to have Dr. 
‘Cohen here and I don’t know that that written 
report of his could be introduecd. 

The Court: It certainly would be hearsay un- 
iless—— 

Mr. Williams: I don't want to introduce it at 
this time, your Honor. 

The Court: Very well. 

Mr. Williams: I wish to offer in evidence Ex- 
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hibit Number 3, report of William J. Accurso, of 
the United States Coast Guard, dated August aie 
1952. 

The Court: What is the Defendant’s position 
about that, Mr. Krause? 

Mr. Krause: Captain Accurso’s deposition was 
taken and I don’t recall this having been shown to 
him at the time of the taking of his deposition. I 
assume if counsel wishes to use it he could use it 
for the purpose of impeachment, but since his testi- 
mony was taken J think it was obligatory upon 
them to show it to him. 

Mr. Williams: Mr. Krause, it has already been— 
the identification of this has already been made. 
There is no [278] question about its identity, is 
there? It has a certification on it from the Coast 
Guard. 

Mr. Krause: I don’t question its identity but I 
don’t know upon what theory it is admissible in 
evidence as primary evidence. 

The Court: You contend it is a part of the busi- 
ness records? 

Mr. Williams: Well, your Honor 

The Court: You understand what I mean, the 
uniform 

Mr. Williams: Yes. 

The Court: Otherwise, it just occurs to the Court 
without looking at it that it 1s pur ely hearsay. Now, 
if you have something clearer about it I would be 
pleased to hear you. 

Mr. Williams: Well, it is the Captain’s report 
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itself. I will withhold that, your FHflonor, until the 
deposition is introduced. 

The Court: Very well. 

Mr. Williams: Now, I will offer in evidence the 
deposition of Maleomb Edward Potts. T have no 
desire to read it unless the Court desires it to be 
read. I assume the Court will have an opportunity 
to look it over. And, if counsel wishes to make any 
objection to portions of it, of course, he ean do so. 

The Court: Well, I will be pleased to hear from 
counsel [279] if I am in error about the matter but 
I have always taken the position before that deposi- 
tion as such was not in evidence, The deposition may 
be marked for identification so it becomes a part 
of the general record for identification but shee oe) 
matter of the reading of the deposition into evidence 

So that the trier of the facts will hear the testimony 

rather than have it before him in written form. 
Otherwise, it tends to give extra weight as opposed 
to the testimony of a deponent who appears in open 
court and gives testimony. Now, I will be pleased 
to hear what vour theory is about it. 

Mr. Williams: Your Honor, I have no prefer- 
enee about that. Mr. Krause, I am sure, has numer- 
fous depositions. These cases are often tried with 
Many depositions because of the fact that the thing 
moved around. 

The Court: I can understand that. Counsel 
might stipulate that instead of burdening the rec- 
ord, stipulate that the Court may read it. 

Mr. Williams: Either way would be all right. 
I would appreciate counsel’s remarks on it. 
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Mr. Krause: Well, your Honor, the practice has 
developed in this court of some of the judges refus- 
ing to permit the reading of the depositions in 
evidence. 

The Court: They go to the jury as part 

Mr. Krause: Well, no, not in jury cases. But, 
in [280] admiralty and equity cases. 

The Court: I see. 

Mr. Krause: And, the judges say that they will 
take them and read them. Now, it does seem to 
me that particularly in a case of this sort—and as 
far as I am concerned it is agreeable to me to con- 
sider these depositions received in evidence. Now, 
there are these objections on the ground of mate- 
rialty and relevancy which were reserved. They 
are not even made in the deposition, don’t have to 
be. 

The Court: Of course, as far as the admiralty 
courts are concerned, you have to assume that they 
disregard hearsay. 

Mr. Krause: We will assume that the Judge 
would disregard those matters. So, I am prepared 
to stipulate that the depositions that either party 
wishes to have considered be read in evidence here. 

The Court: Well, let’s mark them for identifica- 
tion, then, and then we will read it into the record. 

Mr. Williams: They are all marked as exhibits. 

The Court: Very well. 

Mr. Williams: Do you wish them read into the 
record, your Honor? 

The Court: No, I know of no reason for burden- 
ing the record. But, I will invite counsel to do this, 
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that 1f you have some particular parts of the dep- 
osition that you want [281] the Court’s attention 
called to I will entertain your calling my attention 
to the pages. 

Mr. Williams: AJ) right. Would you wish us to 
do that at the time it is introduced or upon final 
argument or what, sir? 

The Court: Whatever you desire about it. If 
you want to present a memorandum you may do so 
or if you want to wait and present it to the Court 
orally you may do so. 

Mr. Williams: I think in order to get the wit- 
nesses on we will just dispense with that for the 
moment. 

The Court: All right. Fine. But, I will invite 
you to do that if you care to. Because, I ean 
understand that each one of you would have your 
respective theories to the importance of the testi- 
mony of any deponent. 

Mr. Wiliams: We will also offer into evidence 
the deposition of Ray H. Robinson. 

The Court: It will be taken by the Court under 
the stipulation. 

Mr. Williams: I will offer into evidence Exhibit 
Number 4, Notice of Claim, dated March 25, 1954. 

Mr. Krause: No objection. 

The Court: It will be received. 

(Whereupon Libelant’s Exhibit 4 for identi- 
fication, Notice of Claim, dated March 25, 1954, 
was thereupon received in evidence.) [282] 

[See page 455. ] 

Mr. Williams: IJ will offer into evidence Exhibit 
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Number 8, letter of David R. Williams to Krause, 
Lindsay and Evans, Attorneys at Law, dated April 
3, 1954. 

The Court: Any objection? 

Mr. Krause: Well, not as to the fact that it was 
written to us and that this is a copy of it. But, as 
we see it we object to it on the ground that it has 
no bearing on the ease at all. The statute provides 
for the method under which the United States—and 
the fact that our office was given sixty days to enter 
an appearance to this libel I don’t think has any 
bearing on the case one way or the other. So, I 
object that it is immaterial. 

Mr. Williams: Your Honor, it pertains only to 
the jurisdictional point which was raised by Mr. 
Krause and we wish to preserve our rights. The. 
exhibit should be in in the event of an appeal or 
anything like that. 

The Court: All right. I will sustain the objec- 
tion to it but it will be received as your offer. 

Mr. Williams: Well, your Honor, I don’t under- 
stand the objection. It is my understanding of the 
ruling of Judge McCulloch that the matter did have 
a bearing on 

The Court: The fact that you wrote a letter to 
counsel who wasn’t a party to it or didn’t—if you 
want to offer evidence as to counsel’s reaction to 
the letter, whether he called you up and said “O.K.”’ 
or whatever it is, that [283] would be true. But, 
it is just a self-serving letter. 

Mr. Williams: Well, it is involved in another 
case involving a jurisdictional point, your Honor. 
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The Court: Well, it will be in the record as your 
offer of proof. 

Mr. Williams: Very well, your Honor. 

[See page 458. ] 

I offer into evidence Exhibit Number 12, United 
States Coast Guard Rules and Regulations for Car- 
go, Miscellaneous Vessels. 

The Court: I beg your pardon, I didn’t catch 
that. 

Mr. Williams: That is Exhibit Number 12, your 
Honor. 

The Court: Thank you. I have it now. Any 
objection ? 

Mr. Krause: Well, your Honor, I would like to 
know, it is quite a book. I would like to know 
what rules are being offered in evidence and their 
pertinency to the issues. 

The Court: Are you in a position to advise 
counsel ? 

Mr. Williams: Yes. If you will hand it to me. 
I think it is Rule 97.27-1-A. 

The Court: 97.2 

Mr. Williams: 27, your Honor, -1 sub A. 

The Court: Sub A. Thank you. Page 69. 

Mr. Williams: And, the following section, 97.27- 
dD, sub A. 

Would you like to see it, Mr. Krause? 

Mr. Krause: Well, I will offer an objection to 
it, [284] your Honor, on the grounds that they have 
nothing to do with the vessel at anchor. Those are 
the rules for navigation and have nothing to do with 
this case of a vessel anchored, and they don’t have 
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any bearing upon the issues of this case in any 
event. 

Mr. Williams: Your Honor should perhaps see 
them. 

The Court: Yes. Will you please let me have 
them and then I will hear from you whatever your 
claim for it is. 

Mr. Williams: We don’t feel that they are lim- 
ited to vessels under way at all. It doesn’t say any- 
thing about under way. I feel it covers all vessels 
at anchor or otherwise. 

The Court: ‘‘All ocean and coast-wise vessels 
shall have a lookout at all times at or near the bow 
during the nighttime.’’? Now, it is your position 
that that is effective when a ship is at anchor in 
a harbor? 

Mr. Williams: Yes. The words “at all times,’’ 
I feel means what it says and I can find no other 
language which is limited to ships under way. I 
have just read through those matters, generally, and 
I don’t find—I don’t know reasons why it doesn’t. 
I didn’t get the impression—it never occurred to 
me until Mr. Krause made the objection. 

The Court: What would be the proximate cause 
of having a lookout at or near the bow in this con- 
nection ? ; 

Mr. Willams: Very definitely this, your Honor: 
He [285] could have observed the existence of the 
liberty boat and could have also—could have, there- 
fore, been at the rail to assist the liberty party com- 
ing aboard and to supervise them coming aboard. 
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The Court: The testimony is that that is the deck 
officer’s obligation. 

Mr. Williams: Well, a lookout could inform the 
deck officer. That would be the purpose of it. The 
deck officer could not be every place in the ship at 
once and that would be why he would he there, be 
informed as to all activity. 

The Court: Would you maintain that when a 
ship was moored to a dock that you would have to 
have a lookout on the bow? 

Mr. Williams: You would have to have a lookout 
on the dock. 

The Court: At or near the bow? 

Myr. Wilhams:. Yes. 

hieeCourt: Well, I suess—= 

Mr. Williams: I don’t feel that I am required 
to maintain it, your Honor. The Coast Guard does. 

The Court: Well, I understand that. But, I am 
not at this moment going to take the time to read 
this whole book to ascertain when these rules apply. 
And, I am going to have to rely on the statements 
of counsel at the moment. But, I am just amazed 
that that would be a rule. [286] 

Mr. Williams: Your Honor has heard testimony 
to the effect that it is quite customary to have a 
gangplank watch out, anything of that nature, par- 
ticularly at the dock to prevent improper boarding, 
unauthorized personnel, improper cargo, and things 
of that nature. Whether that lookout would comply 
with being at or near the bow, I don’t know. It 
would depend on where the gangplank went down. 
If the Court wishes to reserve ruling on it till a 
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later date J am not going to offer any testimony at 
this time in connection with it. 

The Court: There is nothing in this sub-part 
“shall exonerate any master or officer In command 
from the consequences of any negligence to keep a 
proper lookout or to maintain a proper fire watch 
or for any negligence in any precaution that would 
be required for the ordinary practice of seamen or 
by the special circumstances of the case. When 
circumstances require it additional watch shall be 
maintained to guard against fire or other dangers 
and to give an alarm in case of action under the 
statute.” It seems to me that that is nothing more 
than just an ordinary due caution. 

Mr. Williams: I think it merely states that all 
the regulations pertaining to what is good seaman- 
ship or good care are not contained in the book. 

The Court: Well, until I am better advised I 
will reserve my ruling on it. 

Mr. Williams: Very well, your Honor. [287] 

The Court: Now, my notes do not disclose the 
admission or receipt of Exhibit 9, the medical bills 
of libelant. 

Mr. Williams: Oh. I think they are all in, are 
they not? I believe they are all in and Mr. Krause 
stipulated that the persons would testify that those 
were reasonable if they were called. 

The Court: Yes. But, you recall the Court ruled 
there was no testimony as to reasonable necessity of 
all of them. 

Mr. Williams: I am sorry. I will offer them at 
this time, your Honor. 
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My. Krause: Well, I will withdraw any objec- 
tion on that ground, your Honor. I think the testi- 
mony of the Doctor discloses their necessity. 


The Court: Very well. They will be received. 


(Whereupon medical bills of libelant previ- 
ously marked as Exhibit Number 9 for identifi- 
cation were thereupon received in evidence.) 


Mr. Williams: I believe all our listed exhibits 
are now in, your Honor, with the exception of 
Number 3 and Number 8 which the Court has. 

The Court: Number 12? 

Mr. Williams: Number 12 is under advisement. 
Number 8, as I understand, the Court 


The Court: Sustained. That is what my records 
show. [288] 

Is that your case? 

Mr. Williams: Yes, that is our case, your Honor. 

The Court: Well, Mr. Krause, it is only four or 
five minutes before 5:00. Is there any reason why 
we can’t start at 9:30 in the morning ? 

Mr. Krause: We can, your Honor. 

The Court: All right. 9:30 tomorrow morning. 

(Whereupon the Court adjourned for the 
day, July 28, 1955.) [289] 


Morning Session 
(Court reconvened at 9:30. July 29, 1955, 
pursuant to recess. ) 
The Court: Defendant’s first witness. 
Mr. Krause: We will call Captain Hazelwood. 
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JAMES A. HAZELWOOD 
produced as a witness on behalf of the respondent, 
being first duly sworn by the Clerk, was examined, 
and testified as follows: 


Direct Examination 

Q. (By Mr. Krause): Your name is James A. 
Hazelwood ? Ave Yes sieir: 

Q. What is your profession or occupation? 

A. JI am a marine superintendent for Lucken- 
bach Steamship Company. 

Q. Your profession generally is that of a sea- 
man? A. Yes, sir. 

@. When did you start going to sea? 

A. Well, I was raised on the water. I started 
quite early. I started to go to sea on outside ships 
about 1913. 

@. What sort of a license do you hold? 

A. J hold a master’s unlimited leense and sev- 
eral pilot’s. 

Q. How long have you held your master’s l- 
cense unlimited? A. Since 1923. [290] 

@. How long did you sail under that master’s 
license ? 

A. I sailed as master about twelve years. 

Q. Now, at the present time you are a marine 
superintendent for the Luckenbach Steamship Com- 
pany here in Portland ? A. Yes. 

@. What are your duties with respect to ships? 

A. Well, my duties is the operating part of the 
ships, see? Cruise ships and operating of the ships 
im general and also I run the stevedore company. 
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(Testimony of James A. Hazelwood.) 

Q@. Are you familiar with the duties of the vari- 
ous licensed officers on board merchant vessels, 
Captain ? ive | apn. 

Q. Particularly with the duties of second assist- 
ant engineers? A. Yes. 

Q. Now, what are the duties of second assistant 
engineer outside if there are any outside of his 
immediate work in the engine room? 

A. Well, the second assistant, as far as his duties 
is concerned, outside of the engine room he don’t 
have any. But, I think it is the duty of any officer 
of the ship including the second assistant engineer 
if he sees anyone or any part of—any danger to 
anyone on the ship, the ship itself, he certainly 
should interfere and try to correct it. 

Q. Well, who are these people on the vessel that 
carry out the owner’s obligations when the vessel 
is away from under [291] the control of the owner? 

A. Well, the licensed personnel on the ship. 

Q. Now, these licenses, who are they issued by? 

A. They are issued by the department of—well, 
not the—it is the Coast Guard now. It used to be 
the Department of Commerce. Now it is the Coast 
Guard. U.S. Coast Guard. 

Q. Are there examinations given before the li- 
censes are issued ? A. Yes. 

Q. Do those examinations—what is the purpose 
of the examination ? 

A. Well, it is to arrive at the ability of a man 
to perform the duties in which he is applying the 
examination for. 
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Q. Then, these licenses are issued for periods of 
how long? A. Five years. 

Q. Five years? 

A. Well, if he has—goes and gets his license. 
But, the period that he sails on that particular 
license for is five years. But, he can get the raise 
of grade during that time if he has served his time 
under that license in that capacity or the capacity 
of a lower grade with a higher license. 

Q@. Yes. So, after a person has his second as- 
sistant’s license he can, after sailing under that 
license during that five-year period, come up for 
his next license ? 

A. Well, he don’t have to sail five years. I think 
he [292] sails one year on that and two years as 
third assistant. That is to the best of my judgment. 

Q. Well, that is enough service. But, he has 
to take an examination for the next rate? 

A. Yes. That’s right. 

Q. Does the second assistant engineer stand a 
watch in the engine room when there is no other 
engineer officer there at the time? 

A. That’s right. 

Q. That is, does the second assistant engineer 
have complete charge of the engine room during the 
time that he is on watch? 

A. Four hours and then he has eight off. 

Q. Now, Captain, what duty, if any, does the 
second assistant engineer have if he sees a member 
of the crew not on his watch or not even in his de- 
partment doing something that he knows is hazard- 
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ous and likely to produce injury to himself or to 
others? 

A. Well, I certainly think it is his duty as an 
officer of the ship—as an officer of the ship and also 
a humane act to tell the man that he is doing some- 
thing that he shouldn’t do, to keep him out of 
trouble, or keep some of the other erew members 
out of trouble. 

Q. Well, we are concerned particularly with 
whether there is a duty. While anvone has some 
moral obligations toward others, we are concerned 
here with whether or not licensed [293] officers have 
a duty under those circumstances. 

A. Well, they do have a duty. And, I see it 
happen on our ships quite often that men that are 
not directly connected with that department will 
warn people or tell people not to do things in which 
they shouldn’t do. 

Q. By the way, I would like to have you just 
explain generally what a pilot ladder or Jacob’s 
ladder is? 

A. Well, we usually call a pilot ladder or ladder, 
that is, these—something like that (demonstrating) 
the size of it with a rope around it and they have 
sometimes a solid foothold and sometimes a round, 
two rounds. That’s what they eall a pilot ladder. 
A. Jacob’s ladder—what we used to call a Jacob’s 
Jadder is what a sailor uses for painting over the 
side. It’s just a rope ladder with one spindle to 
it and the men usually climb that by getting over 
one side of it so they can keep it away from the 


308 John Farley vs. 


(Testimony of James A. Hazelwood.) 

side of the ship so they can get their toes between 
the sides of the ship. What we usually—a Jacob’s 
ladder, the steps are wide enough so that they don’t 
have to hold it away from the ship. ‘They usually 
grab it by the sides coming up—not by the steps, 
but by the—on the side of the ladder because there 
is space enough between to get your hands between 
the side of the ladder and the side of the ship. 

Q. Well, the description of this ladder appar- 
ently is of the ladder type? [294] 

A. That’s right. 

Q. That is, it had oblong pieces on the end? 

A. Yes. And, they are gouged out where the 
rope fits into these pieces. 

Q. Yes. The edges are gouged out and the rope 
lays—— A. Right. 

Q. in the gouge? A. That ’san@ht 

Q. Then, are they seized up at the top and at 
the bottom of each one of these? 

A. They are seized in between the steps so it will 
hang on. The rope will stay in that way. 

Q. This one was described as having two regular 
rounds. A. That’s the usual. 

Q. That is the usual type? 

A. That’s the usual pilot ladder, yes. 

Q. Now, if that is in good condition, Captain, 
is that a safe method for crew members to board 
and leave the ship? A. Well, it’s at anchor? 

Mr. Williams: I object to that, Your Honor. My 
objection is that our contention is that we do not 
contend that it is not safe at all but it is unsafe 
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under the particular circumstances herein contained, 
the night, the light, the fact that there was no 
watch above, and the further fact that it is the entire 
erew returning from shore liberty. [295] 

The Court: Yes. I think the witness is entitled 
to have the entire factual situation just as the re- 
spondent asked of libelant under the conditions. 

Mr. Krause: Yes, Your Honor. 

Q. Captain, assuming that this vessel was lying 
at anchor in the harbor of Sasebo, Japan, are you 
acquainted with that harbor? A. Yes. 

@. And, it was a liberty ship A. Yes. 

Q. this ship was at the time discharging 
piling and bridge timbers with Japanese Longshore- 
men from the deck into the water; the occurrence 
was at about 12:40—hbetween 12:40 and 1:00 A.M. 
in the month of April; there were two floodlights 
attached to the boat deck that were trained down 
onto the ladder, and the steps of the ladder were 
clearly visible when persons were walking or climb- 
ing; a portion of the crew of the vessel including the 
second assistant engineer had been ashore, having 
gone ashore in a launch furnished by the vessel’s 
owner, and returned after midnight; and it was esti- 
mated that there were from ten to fifteen members 
of the crew on the launch; the launch was 25 to 30 
feet in length and from six to seven to twelve feet in 
breadth or beam. Now, Captain, under those circum- 
stances what can you tell us as to whether or not 
a Jacob’s ladder of the kind described here is safe? 

Mr. Williams: I have an objection, Your Honor. 
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Counsel states it was an assumed fact that the ship 
was discharging cargo. The log shows clearly that 
it was not at the time of the injury and there has 
been no testimony to indicate that any cargo was 
being discharged at that time. The log shows that it 
had been finished well prior to the 

The Court: Counsel can assume any facts he 
desires in his hypothetical. 

Mr. Williams: It is my understanding, Your 
Honor, that they have to be facts that are in evi- 
dence. 

The Court: Well, it all depends which comes first 
the horse or the cart. In order to make his hypo- 
thetical be of any weight he has to supply those 
facts. But, he may start out with any assumption he 
desires. : 

Mr. Krause: May I have the log, please? 

The Court: Yes, you may. 

Mr. Krause: Your Honor, the log indicates that 
the discharging was completed about 10:30. Weil, 
there is testimony in some of the depositions that 
they were discharging. And, I am going to eliminate 
that, however, and rely upon the log for accuracy. 

The Court: Very well. 

Q. (By Mr. Krause): Captain, just disregard 
the fact that any discharging was being done at the 
time and that discharging had been completed about 
10:30 that night. Now, what [297] can you tell us 
as to the safety of the use of such a Jacob’s ladder 
as has been described here for the members of the 
erew to board the vessel? | | 
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A. Well, I think it is immaterial whether the 
cargo is being unloaded or not because pilot ladders 
are being used continuously by boarding crews and 
other people coming aboard the ships. And, I have 
never heard any question about the safety of using 
a pilot ladder if the ship is at anchor for the ship’s 
crew. 

Mr. Williams: I move that that portion of the 
witness’ answer covering what he has heard 

The Witness: Well, what I have scen. 

The Court: Just a moment. There is a great deal 
of expert testimony that is based upon hearsay. 
That is the only way experts get their information is 
by reading books and studying. Well, that doesn’t 
develop an objection. 

Mr. Williams: Can he offer testimony, Your 
Honor, what he has heard from somebody sometime 
or some place? 

The Court: That is the whole basis of an expert. 
How does an expert obtain knowledge except 
through hearsay? 

Mr. Williams: We assume he obtains some from 
experience. 

The Court: That is the big distinction. But, I 
will hear you on any other grounds. 

Mr. Williams: Well, I further move to strike 
his answer [298] as not being responsive to the ques- 
tion. 

The Court: Well, now, very well. 

(Last question and answer read by the Court 
Reporter. ) 
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The Court: All right. I will leave the answer in. 

Q. (By Mr. Krause): Now, Captain, what is 
your own opinion then as to the safety of this pilot 
ladder for that purpose? 

A. Well, I think the pilot ladder is certainly safe 
because we are using it every day in such manners. 

Q. Now, for how many years have you, being 
in charge of vessels yourself, used and seen these 
pilot ladders such as the one described used? 

A. Well, I have seen them continuously. All of 
my time and experience with ships I have seen this 
type of ladder. It’s been improved a lot, it is better 
now than it was a few years ago, but this type of 
ladder has been used to my knowledge ever since 
T have had anything to do with ships. 

Q. Now, what equipment on the vessels is used 
regularly for the purpose of putting men over the 
side to staging while painting? 

A. Well, it’s usually not as good a ladder as this 
pilot ladder. They use what we call a Jacob’s lad- 
der. 3 

Q. And that is the type you have described be- 
fore? A. That’s right. 

Q. Just the ropes with a round put in between? 

A. That’s right. 

Q. Now, what sort of ladder is used by the pilots 
and health inspection officers and the immigration 
officers when vessels are coming off a foreign voy- 
age? 

A. Well, in all American ports, to my know]l- 
edge, they use this pilot ladder. Now, the only place 
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I know that don’t use them is some of the Central 
American ports and not—that is not because it’s 
unsafe, it is beeause they come aboard dressed up 
in white uniforms with everything on them and they 
require a httle bit of better attention to climb 
aboard in order not to get their white uniforms 
dirty. 

Q. Now, when vessels are in the Portland har- 
bor and in other harbors where the water is quict, 
what method is used for getting down onto barges 
and log rafts and so on? 

A. We use the pilot—the regular pilot ladder. 

Q. And, are those pilot ladders in continuous use 
daily here in the port of Portland 2 

A. They are. 

Q. Are they used in the nighttime for the same 
purpose ? A. Yes. 

Q. Now, Captain, can you tell us whether there 
is any danger in a man climbing a pilot ladder of 
the kind deseribed here when he has his hands en- 
ecumbered and, particularly, by carrying a bottle of 
whisky under the left arm and holding one in his 
right hand by the neck and attempting to [300] 
elimb the ladder in that fashion? 

A. Well, he certainly does endanger himself and 
anyone that is anywhere in his vicinity by doing 
such an act. It’s an unsafe act all the way. 

Q. Are there any, based upon your years of ex- 
perience on a vessel, rules regarding standing under 
loads, standing under ladders, while men are ascend- 
ing them aboard American merchant ships? 
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A. Well, I don’t know as there is any rule but it 
certainly is a practice that people don’t stand under 
ladders when other people are climbing them with 
packages—particular packages in their hand. 

@. In connection with the loading of cargo, for 
example, and bringing in of loads, what is the prac- 
tice with regard to standing under them? 

A. Well, the men are not supposed to and they 
don’t, to my knowledge. The winch driver in taking 
the loads, he sings out to the men to stand clear 
and they usually stand clear. And, no one is sup- 
posed to be on a ladder going up or down the hatch 
when there is a load swinging over the hatch. That 
is a standing rule all along the water front. 

Q. Are there other straight-up-and-down ladders 
on the ordinary liberty ship other than the pilot 
ladder that may be thrown over the side? 

A. Yes. All the hatches have up-and-down lad- 
ders and [3801] the men climb the masts, there is 
up-and-down ladders there for them to use. And, on 
this liberty ship from the forward end of the house 
it also has an up-and-down ladder that you go up 
from the main deck to the boat deck. 

Q. Those straight-up-and-down ladders are con- 
structed of what and how? 

Well, they’re steel. Steel ladders. 

Steel side pieces? 

Yes; and steel rungs. 

And steel rungs? A. Yes. 

Ts there more than one rung in those ladders? 
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A. Oh, no. There are several rungs. I think the 
rungs are about a foot apart. 

Q. I mean, for cach step? 

A. Some of them have more than one but lots of 
them have only one rung. The ladders going down 
the hatches all have one rung. 

Q. Are the ladders straight up and down in the 
engine room of the liberty vessels? 

A. Well, they are not exactly straight up and 
down but it’s a small angle. But, usually they go 
down sideways. Or, some people— I don’t go down 
sideways but a lot of people go down backwards 
when they go down a ladder. But, there are two: 
some of them are separate and some of them have 
two pieces for the ladders. [302] Have two pieces 
for the ladders. 

Q. Some have solid steps and some have two 
rungs? A. Yes. 

Mr. Krause: You may cross-examine. 


Cross Examination 

Q. (By Mr. Williams): Captain, you are the 
marine superintendent for Luckenbach Steamship 
here in Portland now? A. Yes. 

Q. Your job is a supervisory one. Are you still 
taking ships out? A. No. 

Q. You aren’t doing that? A. No. 

Q. How long has it been since you took your last 
ship out? A. Oh, about seven years. 

Q. When a master and a crew sign shipping 
articles who signs as representative of the owner? 
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A. Well, I don’t know as there is any rule but it 
certainly is a practice that people don’t stand under 
ladders when other people are climbing them with 
packages—particular packages in their hand. 

Q. In connection with the loading of cargo, for 
example, and bringing in of loads, what is the prac- 
tice with regard to standing under them? 

A. Well, the men are not supposed to and they 
don’t, to my knowledge. The winch driver in taking 
the loads, he sings out to the men to stand clear 
and they usually stand clear. And, no one is sup- 
posed to be on a ladder going up or down the hatch 
when there is a load swinging over the hatch. That 
is a standing rule all along the water front. 

Q. Are there other straight-up-and-down ladders 
on the ordinary liberty ship other than the pilot 
ladder that may be thrown over the side? 

A. Yes. All the hatches have up-and-down lad- 
ders and [301] the men climb the masts, there is 
up-and-down ladders there for them to use. And, on 
this liberty ship from the forward end of the house 
it also has an up-and-down ladder that you go up 
from the main deck to the boat deck. 

Q. Those straight-up-and-down ladders are con- 
structed of what and how? 

Well, they’re steel. Steel ladders. 

Steel side pieces? 

Yes; and steel rungs. 

And steel rungs? A. Yes. 

Ts there more than one rung in those ladders? 
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A. Qh, no. There are several rungs. I think the 
rungs are about a foot apart. 

Q. Imean, for each step? 

A. Some of them have more than one but lots of 
them have only one rung. The ladders going down 
the hatches all have one rune. 

Q. Are the ladders straight up and down in the 
engine room of the liberty vessels? 

A. Well, they are not exactly straight up and 
down but it’s a small angle. But, usually they go 
down sideways. Or, some people— I don’t go down 
sideways but a lot of people go down backwards 
when they go down a ladder. But, there are two: 
some of them are separate and some of them have 
two pieces for the ladders. [302] Have two pieces 
for the ladders. 

Q. Some have solid steps and some have two 
rungs? A. Yes. 

Mr. Krause: You may cross-examine. 


Cross Examination 

Q. (By Mr. Williams): Captain, you are the 
marine superintendent for Luckenbach Steamship 
here in Portland now? or és. 

@. Your job is a supervisory one. Are you still 
taking ships out? Ae iNo: 

Q. You aren’t doing that? An IN@, 

Q. How long has it been since you took your last 
ship out? A. Oh, about seven years. 

@. When a master and a crew sign shipping 
articles who signs as representative of the owner? 
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A. All members of the crew sign Articles on the 
space preserved for them and the Master signs the 
Articles as a representative of the ship owner. 

Q. Actually, the Articles are a contract between 
the captain representing the ship and the men as 
employees? A. That’s event, 

Q. Captain, you say you are using the Jacob’s 
ladder [803] every day? A. That’s right. 

Q. You mean for longshoremen getting down to 
barges and various things like that? 

A. lLongshoremen, sailors, whoever have to go 
over the side. I use it myself. I climb up and down 
it myself. 

Q. This is during regular duty hours? 

A. Yes. Well, our duty hours are 24 hours a 
day, you know, so it don’t mean whether it’s day or 
night, we still climb the ladder. 

Q. I realize that, Captain. You were perform- 
ing functions aboard the ship? 

A. That’s right. 

Q. Are these ships that are being unloaded, most 
of them are alongside docks, aren’t they? 

A. That’s right. 

Q. There is a regular gangway there provided 
for persons to walk right onto the deck of the ship? 

A. That’s right. 

Q. And sailors going on shore liberty would use 
the gangway, would they not? 

A. They would use the gangway. 

Q. And, immigration officials, pilots, doctors, 
people of that category that you have spoke of often 
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coming aboard on the Jacob’s ladder, they are on 
business, are they not? [304] 

ma: That's right. 

Q. And, they’re usually not doing any drinking 
or anything like that when they’re coming aboard, 
are they ? 

A. No, they’re not. And, the law is very specific 
in the rules of—that the men shall not bring whisky 
on board the ship or come aboard the ship under 
the influence of liquor. 

Q. Captain, do you recall whether it says what 
you say it says or whether it simply requires that 
grog shall not be brought aboard ? 

A. Well, you can use whatever word you want, 
it means the same thing. 

Q. But, the individuals you speak of that are 
using the Jacob’s ladder every day, they’re using 
it for regular duty functions of the ship or going 
aboard the ship for various specific purposes, 
aren’t they ? 

A. Well, I said that the crew uses it for the 
same use it was being used at this time. Certainly, 
people that use it, they wouldn’t be climbing up the 
Jacob's ladder to get aboard the ship unless they 
were members of the crew of the ship or they had 
some business there. They wouldn’t just use that 
for a form of exercise. 

@. What I am getting at, you’re not testifying 
that Jacob ladders are being used in this harbor for 
a erew to go ashore, or anything like that, are you? 

A. Well, when the ship anchors— and, some- 
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times I do anchor down off of Swan Island there— 
and there is a Jacob’s ladder used for the men to 
go to and from the ship. 

Q. What ship? 

A. Whenever a ship is laying at anchor in this 
harbor, to my knowledge, they—the crew goes 
ashore on the Jacob’s ladder. 

Q. They don’t use the accommodation Jadder? 

A. Very seldom. When a ship is laying in the 
harbor they don’t use the accommodation ladder. 

Q. They don’t use it at all? 

A. That’s right. 

Q. What is it used for? 

A. Well, an accommodation ladder is a very 
dangerous device when laying in a harbor or laying 
in the harbor because these small boats get caught 
under it. 

Q. What about a harbor where the water is 
smooth? 

A. Also I would rather use any time—and most 
ships would rather use—a pilot ladder than they 
would an accommodation ladder because you have 
got that platform at the bottom and the men have 
to step—they—if the ladder is down for enough so 
they can come around, the men have got to step 
around this ladder or step on a platform. 

@. Well, Captain, can’t that platform be very 
easily adjusted [806] by the beat personnel from 
up above to regulate it at any convenient height for 
the boat? 

A. Then they would either have to step down or 
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step up if you put it lower or raised it. Now, using 
a pilot’s ladder coming aboard the ship it’s a rule 
and a safe rule that somebody get over the ladder 
and pull it on board the boat so as it’s not down be- 
tween the side of the ship and the launch that is 
coming alongside. That is the safe method of using: 
a pilot ladder, is to get it aboard the small boat 
that’s there so it don’t hang down or get crushed 
and somebody step off on it and he go below. 

@. Well, then, somebody has to hold it onto the 
small boat, hold the tail of it while the other men 
start off? 

A. No, he doesn’t especially have to hold it, he 
can just pull it on board, see? 

Q. I see. 

A. But, keep clear of it. It’s a standard practice 
to keep clear of a pilot ladder. 

Q. I didn’t ask you that question, Captain, but 
perhaps I will in a moment. But, you say it’s a 
practice to pull this Jacob’s ladder aboard the lib- 
erty launch. Then, when the first man steps on it 
wouldn’t it fall down in between the 

A. Well, the proper way to rig this ladder which 
is not always done, maybe, is to be sure that the 
ladder don’t [307] come down far enough so it’s 
below the boat, see? But, if it is it’s a rule before T 
get on a ladder I would be sure that that ladder 
was clear. And, if there was a little bit of it I’d 
have it on the boat so when I—when I stepped on 
it I—it would be clear, I wouldn’t be getting hung 
up some way. 


320 John Farley vs. 


(Testimony of James A. Hazelwood.) 

Q. A liberty launch doesn’t fasten onto the 
ship when she is there, it just lays alongside? 

A. As a rule they put a rope from the boat. 
They throw a line aboard the ship. 

Q. Way up over the deck? 

A. Up to—not always but that would be the 
proper procedure. 

Q. Yes. Captain, you mentioned that you have 
seen men come aboard on Jacob’s ladders. What 
about the packages, how do they get them aboard? 

A. Well, I—I, in my experience, I have seen 
people climb up a ladder with packages but it’s 
certainly not the thing to do. But, most people, 
when a liberty party comes alongside, the party not 
having packages comes up above and throws down 
a heaving line usually—heaving line or—he throws 
down a heaving line and these packages are tied 
onto it and brought on board by one of the members 
of the crew that is in the party. 

Q. Wouldn’t that be done by somebody that is 
on gangway [308] watch up above? 

A. Well, not always. Not always. We have a 
very funny deal today, you know? You'll see some 
suy say, ‘‘How about getting my packages up?” 
And he wasn’t a friendly guy, the guy up above 
would say, “Come up and get them up yourself.”’ 
Well, it would be the friend of somebody in the lib- 
erty party that climbed up the ladder first and then 
he’d pass a rope down for his friend to bring his 
packages up. 
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Q. Captain, you are steadily employed by Luck- 
enbach ? &. Yes, sir. That's melit: 

Q. Right now? A. Viet’ s mei. 

Q@. And, did you take ships for them prior to 
that time ? 

A. No. I worked for Martin-Hawaiian Steam- 
ship Company all the time for 33 years except the 
time out in the Serviee. I worked for Amevican- 
Hawaiian Steamship Company and T was working 
for American-Luckenbach — American-Hawaiian. 
JT still get mixed up. 

Q. The ladders that go up the hatchways those 
are used by sailors, primarily, longshoremen ? 

A. Longshoremen and sailors. 

Q. They’re not used by stewards, are they ? 

A. No, not ordinarily. Maybe one of them goes 
down once in a while but he has got no business 
down there. [309] 

@. The ladders that go up the mast, they 
wouldn’t be used by the stewards? A. No. 

@. Captain, is a Jacob’s ladder a safe thing— 
appliance to he’used by a person who is inexperi- 
enced in the use of it and who hasn’t been up one 
before ? a. wl 

Q. Or is there a little trick to it? 

A. No, I don’t think there is any particular 
trick to it, if a man has got use of both hands. And, 
you see some men go up a ladder and some of them 
will go right wp and some of them will hang onto 
it like they’re in love with it, hold on with both 
arms. I saw longshoremen going down the hatch the 
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other day and I asked a fellow, “Is he a new man 
or has he been around a long time? The way he is 
going down that ladder I don’t think he has ever 
done it before.” And this fellow says, “He’s an old 
timer but he is just a little nervous, that’s all.’’ 

Q. If there is a dangerous point in the ladder 
where would you say it would be, first getting on or 
just as you are getting off or halfway up or 

A. Well, if there is still water there is no dan- 
gerous points. If the water is rough there is dan- 
gerous points. Because, the proper way to get on a 
ladder is to watch your point, when your boat 
comes up step then. If you get [310] on it lower 
down, when she comes up she will catch you. But, 
the proper way to get on this ladder is watch your 
boat. Sometimes these fellows—the very fellow you 
are talking about — these fellows are climbing, 
they’re going up and down, I always instruct the 
men, ‘‘Now, watch it when you come up. Jump the 
ladder so when the boat goes down you will get 
clear.”’ 

Q. You generally give the stewards some sort of 
instructions ? 

A. Well, I give anybody who—whether it’s a 
steward—if I am on a boat if I have never seen the 
man before I think it’s only my duty if I can see 
that it’s not a person who is accustomed, well, I will 
say to him ‘‘Now, here, you better watch yourself 
because this is dangerous procedure.’ 

Q. You will generally give men that are new to 
you some instructions on that? 
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A. Well, I do. 

Q. Yes. Now, Captain, what T was wondering is 
this: When a man climbs the ladder and the ladder 
goes over the rail, over the main deck rail, we will 
Say, or some place else into the boat, when he is 
elimbing over that rail does he have a problem then 
with where to put his hands and how to get off 2 

A. Well, as usual these ladders are made fast 
over a pipe rail or something where he steps on that 
rail before he goes [311] over the side, sec? He 
don’t just climb all the way wp. When he gets up to 
this rail on the pipe rail or some of the bulwark he 
will—it’s usually made fast some way. It’s got to 
be because — some place to make it fast. Now, I 
don’t know just how this ladder was made fast but 
if it was somewhere around where he could get his 
hands over something and climb over that is not too 
good a place to get over and, naturally, unless there 
is something to get hold of there 

Q. But, I mean, the ladder is ending and going 
over the rail. Aw Thane s reli: 

Q@. And you were getting up, you bring your 
feet up but there isn’t anything there for your 
hands, you have got to get in a erouch or something, 
don’t you? A. Yes. 

Q. To kind of get over? 

A. I don’t think—I think getting on a ladder 
any time from a boat is just about as bad a place 
if it is any bad place in it as getting over the rail. 

Q. Of course, in smooth water you wouldn’t 
have the trouble then, would you? A No: 
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Q. Where do you normally rig a ladder on a— 
let’s say on a liberty ship? You said you were pro- 
viding for crew [312] liberty ? 

A. Well, as a rule the ladder or pilot ladder is 
used usually. Now, I don’t know whether this one— 
it’s just rigged fore of the house because that is the 
best place. That is the clearest place to get aboard 
the ship. 

Q. Where is it rigged then, the main deck, you 
say? A. On the main deck. 

@. That is where most of the crew would be get- 
ting on and off, isn’t it? Aeitiat’s rieht: 

Q. But, suppose it was rigged up to the boat 
deck up above there and. 

A. Well, that’s rarely—I don’t know how this— 
but, that’s nothing wrong. The men can just go all 
the way up and then step off onto the house. That 
would be just as good a way to rig it from the boat 
deck. 

Q. Yes? 

A. Because then the men could climb all the 
way up, he could just climb up until he—and then 
step off on the main deck. 

Q. Oh. Then, he would step around the edge of 
the ladder? 

A. That’s right, under it. Right under the house. 
He could still hang onto the ladder and then he 
would have a good hand hold to grab onto. 

Q. What would he hang onto? [313] 

A. Hang onto the ladder until he got stepped 
around there. 
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@. He would have to step around it? 
A. He would have to step around it all right. 

Q. Suppose his hands were encumbered at that 
point, would that be pretty dangerous? 

A. Well, he shouldn’t have anything in his 
hands when he does it. 

Q. Well, just at that point it would become ex- 
tremely dangerous if the hands were encumbered ? 

A. Well, it certainly would be. 

Q. You would instruct your men not to do that? 

A. I sure would. 

Q. Yes. In giving them a little instruction or 
training on the use of the Jacob ladder would you 
tell them that they should climb with both hands 
free, is that the correct thing 

A. Certainly do. 

Q. to tell them? 

Mr. Williams: No further questions. 

Mr. Krause: I have nothing further. 

The Court: Captain, it is the contention of the 
Libelant in this matter that the Respondent was 
negligent in one particular in rigging the pilot lad- 
der to the boat deck rather than to the main deck. 
Now, with the information [314] that vou have in 
the questions presented here and the testimony that 
you have given, what would have been the method 
of a seaman getting off of the ladder and getting 
onto the main deck if the ladder had been rigged to 
the main deck, the top of the bulwark, or railing, 
whatever it might have been there? 

The Witness: Well, if it had been on the rail- 
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ing, if it—now, these liberty ships, they have—their 
bulwark are solid. 

The Court: About four feet? 

The Witness: But, if it had been rigged to the 
main deck it would probably have been rigged by 
the—at the corner of the house where he could have 
put his arm around it, the support, the upright, 
from the main deck at the bridge there, see? But, 
if it was rigged on the boat deck and he wanted to 
get off on the main deck there is nothing wrong 
with that. He just steps around and he puts his 
arm through the ladder until he gets down on deck. 

The Court: Wouldn’t one have been more diffi- 
cult than the other? 

The Witness: I don’t think so. 

Mr. Williams: I have just another question in 
line with that. 


Cross Examination— (Continued) 

Q. (By Mr. Willams): There are many places 
along the side there of the [815] house section 
where there are no supports to hang onto, are there 
not? I mean, these supports are spaced at inter- 
vals, are they not? A. That’s right. 

Q. It would depend on where this particular 
ladder was placed as to whether or not he had any- 
thing to hold onto? 

A. Yes. Unless he hangs onto the ladder and 
went over the side. I can’t imagine there not being 
something there, either the halyard on deck where 
they tie the ship up or a box or something for a 
man to step off the rail for him. 
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Q. I mean, for him to hold onto? 

A. That’s right. 

Q. There wouldn’t ordinarily be anything there ? 

A. That’s right. Sure. 

Q. And, if he is stepping around the side of the 
Jacoh’s ladder, it is—it’s just fastened on the pipe 
rail of the boat deck, it would hanging free down 
there, would it not? Pay iatericht. 

@. Wouldn’t it sway as he stepped around it 
like that A. No. 

Q. ——and try to bring his weight off it? 


A. Those ladders stay pretty close. That’s the 
reason they are built is to hug the side of the ship. 
With his weight on it it shouldn’t sway around. It 
would sway a [316] little bit, of course, but I den’t 
think it would be particularly dangerous. 

Q. But, it is your testimony that it would be 
very much so for a man who had his hands encum- 
bered ? 

A. Well, I don’t think a man should have his 
hands full climbing a ladder any time. I think it is 
danger put there that shouldn’t be there when a 
man goes on any ladder—I wouldn’t climb a ladder 
at home—when I climb a ladder and want some- 
thing I usually climb it and let my wife stand on 
the bottom or pass it up to me or hook up a rope 
so she can pull it up when I get there. I don’t climb 
with my hands high to start with. 

Mr. Williams: Thank you very much, Captain. 

The Court: You may step down. 
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(At this time a recess was taken in the pres- 

ent case and the Court heard ex parte matters.) 

Mr. Krause: Respondent will call Captain Lar- 
son. [317] 


HERMAN H. LARSON 
produced as a witness on behalf of the Respondent, 
being first duly sworn by the Clerk, was examined, 
and testified as follows: 


Direct Examination 
Q. (By Mr. Krause): Your name is Herman 
Larson ? A. Yes, sir. 


Q. Where do you live? 

A. At 5026 Northeast 10th Avenue. 

Q. What is your profession? 

A. Jama ship Master. 

@. How long have you held a Master’s license, 
Captain ? A. Since 1931. 

@. How many years have you sailed as a Master 
of vessels? A. Since 1936. 

Q. Since 1936 continuously, or up till what 
time? A. Continuously. 


Q. Continuously ? 

A. Continuously up to ’54. I am sort of semi- 
retired. I am relief Captain now. 

@. At the present time you are engaged as a 
relief Captain ? A. That’s right. 

Q. Is that just to relieve some Master for short 
periods of time? [318] 

A. Yes, sir. That’s right. 

Q. Have you been in the harbor of Sasebo, 
Japan? A. Yes, sir. 


